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Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to deliver this methyl bromide statement on behalf of three federal agencies -- the Department of State, the Department of Agriculture, and the Environmental Protection Agency.   We realize that methyl bromide, and its phase out under the Clean Air Act and Montreal Protocol are issues of great importance to many of you and your constituents.   While the focus of the statement is on methyl bromide, I would like to begin by providing a brief overview of our ongoing efforts to protect the ozone layer under the Clean Air Act (CAA) and the Montreal Protocol.

The global phase out of ozone-depleting chemicals is an unparalleled triumph of sound science, economics, and diplomacy.  It rests on an overwhelming consensus within the world science community, and enjoys near universal participation.  One hundred and eighty-seven developed and developing nations are now Parties to the Montreal Protocol and have committed to measurable targets and timetables for the complete phase out of chemicals that damage the ozone layer.     

Since the Montreal Protocol’s inception in 1987, the United States has exerted strong leadership in phasing out all ozone depleting substances.  The United States continues not only to meet all of its obligations under the Montreal Protocol, but, in fact, has already phased out the consumption of nearly 97% of all ozone-depleting substances controlled by the Montreal Protocol.

From the beginning, the establishment of clear targets for all countries, and the flexibility allowed in implementation, have helped create broad bipartisan support at home for the Montreal Protocol’s mission to protect the ozone layer.   The United States was an active participant in negotiating the original Montreal Protocol under President Ronald Reagan.  President George H. W. Bush continued these efforts in 1991 and 1992 by accelerating the phase out of ozone-depleting substances.  During his Administration, the list of regulated substances was expanded to include a number of newly-identified ozone depleters, including methyl bromide.  President George W. Bush has maintained the legacy of strong U.S. support for the Protocol.

The goal of the Montreal Protocol and the Clean Air Act is to protect public health from harmful UV radiation.  On that score, we are clearly moving in the right direction.  In fact, the legislative evaluation required by the Clean Air Act’s section 812 estimated that full implementation of the Montreal Protocol will save 6.3 million U.S. lives from skin cancer between 1990 and 2165.  And, we are working with groups like the American Academy of Dermatology and the National Council for Skin Cancer Prevention in education programs like SunWise Schools to further reduce risks of skin cancer, especially for kids.  EPA’s sun safety programs were recognized in October 2003 by the Cancer Research and Prevention Foundation’s Congressional Families Action for Cancer Awareness.   Because skin cancer is a preventable disease that kills one American every hour, it is the government’s obligation to provide people with the information they need to mitigate the impacts of exposure to the sun, in addition to controlling the chemicals that damage stratospheric ozone. 

Our successes so far do not mean that our task is done.  In fact, the 2002 Scientific Assessment of Ozone Depletion, a comprehensive overview of the state of the ozone layer involving the work of hundreds of atmospheric scientists, life scientists, and researchers worldwide, with significant U.S. participation, found that the ozone layer is susceptible to damage because stratospheric concentrations of ozone-depleting chlorine is at or near its peak, while bromine, although still increasing, may peak over the next several years.  In addition, seasonal damage to the ozone layer resulting in the ‘ozone hole’ in the Antarctic continues; in the 2003 season the hole reached its second largest extent, covering an area roughly the size of North America.  Ultimate recovery of the ozone layer - and the consolidation of all the gains made so far - depends on our will, and that of the global community of Parties, to finish the job.

Staying the course matters to public health and to the ozone layer, but it also matters to the many businesses who took the risk of investing heavily in alternatives that do not damage the ozone layer.  A recent letter to EPA from companies making this choice have built a $10 billion dollar business in trade with ozone-safe American products and technologies that could be at risk if the United States were to take action inconsistent with its commitments under the Montreal Protocol.  For all these reasons, this Administration remains committed to finishing the job of protecting the ozone layer started by President Ronald Reagan.   

That brings us to the topic of today’s hearing, methyl bromide.   We know a number of things about this chemical.  First, it is a broad-spectrum restricted use biocide that is highly effective in killing pests that are of concern to U.S. agriculture.  Second, the United States has been the world’s largest producer and consumer of this substance.  Third, methyl bromide has been in wide use in the United States for decades, and users find it efficacious and are using it efficiently.  Fourth, while there are alternatives available today for many uses in many situations, there is no alternative that can operate as effectively as methyl bromide in all the crop situations on which methyl bromide is used.

As to methyl bromide’s current regulatory status under the Clean Air Act, a little history is vital to understanding where we are now.   The 1990 Clean Air Act required EPA to phase out the production and import of any newly identified substance with a significant potential to damage ozone within seven years of listing, without exceptions or exemptions.  In 1991, the EPA received a petition to take this action with respect to methyl bromide and promulgated a rule which established a phase out date of 2001 in the United States.  In an effort to address both the environmental concern and an agricultural concern that a unilateral U.S. phaseout in 2001 would put the United States at a disadvantage among other developed nations that are agricultural competitors of the U.S., successive U.S. delegations to the Montreal Protocol pushed the global community to adopt the U.S. phase out date of 2001.  In 1997, the United States succeeded in moving developed countries from their initial position of only a freeze in production and import at historic levels to a phase out of methyl bromide in 2005 with interim reductions in 1999, 2001 and 2003.  Given that progress, and the desirability of ensuring harmonized requirements, Congress moved to amend the CAA in 1998 to conform the U.S. phase out schedule with that faced by other developed country Parties to the Montreal Protocol, resulting in the phase out schedule we have today.   This schedule called for a freeze in methyl bromide production and consumption for developed countries in 1995, a 25% reduction by 1999, a 50% reduction by 2001, a 70% reduction by 2003, and a full phaseout by 2005, subject to certain exemptions.

Users have and are continuing to make progress in reducing the use of methyl bromide, in fulfillment of our obligations under the Montreal Protocol, by using newly approved substitutes and implementing innovative new technologies and practices.   Under the U.S. Department of Agriculture’s (USDA) Methyl Bromide Alternatives Program (Methyl Bromide Alternatives at http://www.nps.ars.usda.gov), agricultural and forestry leaders from private industry, academia, state, and federal agencies have come together to develop viable alternatives to methyl bromide. This research program has taken into account input from federal agencies as well as extensive private sector research and trial demonstrations of alternatives to assess the problem, formulate priorities, and implement state-of-the-art research.

Over a period of 10 years, through 2003, the USDA Agricultural Research Service has spent approximately $150 million in an aggressive research program to find alternatives to methyl bromide. Through the Cooperative State Research, Education, and Extension Service, USDA has provided an additional $15.8 million since 1993 to state universities for methyl bromide replacement research and education. These federally supported research activities are in addition to extensive private sector efforts.

Nearly 80 percent of pre-plant methyl bromide soil fumigation use is in a limited number of crops. Much of the federal government’s pre-plant effort has focused on strawberries, tomatoes, ornamentals, peppers, and nursery crops, (forest, ornamental, strawberry, pepper, tree, and vine), with special emphasis on tomatoes in Florida and strawberries in California as model crops. Methyl bromide users have contributed field plots, plant material, and equipment for research trials on potential alternatives. 

At the same time, innovative U.S. technologies and practices allow our growers to make the methyl bromide we do use go as far as possible toward controlling key pests.  The reductions in U.S. consumption over the past few years have been successfully accomplished in part because manufacturers and users have found that it is possible to dilute methyl bromide with other pest-control compounds, like chloropicrin, and still maintain the pest control effectiveness of the material.  Further, highly effective application technologies, involving the deep injection of gaseous methyl bromide into cultivated soil, mean that more methyl bromide remains in the ground for a longer period of time, where it can do its important work of pest control.  

Another important area of emphasis is our responsibility to help identify, register, and implement safe and effective alternatives.  Understanding the importance of this in the phase out of methyl bromide, EPA has since 1997 made the registration of alternatives to methyl bromide its highest registration priority.   Even under the new “fee-for-service” system, EPA is committed to giving methyl bromide alternatives priority.  As one incentive for the pesticide industry to develop alternatives to methyl bromide, EPA has worked to reduce the burden of data generation to the extent feasible while still ensuring that the Agency’s registration decisions meet Federal safety standards.  Where appropriate from a scientific standpoint, EPA has refined the data requirements for a given pesticide application, thus facilitating the research and development process for methyl bromide alternatives.  Furthermore, EPA scientists routinely meet with prospective methyl bromide alternative applicants, counseling them through the pre-registration process to increase the probability that the data are done right the first time, thus minimizing delays.

Our efforts have paid off in some areas.  Since 1997, EPA has registered a number of chemical/use combinations as part of its commitment to expedite the review of methyl bromide alternatives.  While there is no silver bullet among them, they are nonetheless an important part of our overall methyl bromide strategy.  They include:

2000:  Phosphine to control insects in stored commodities;

2001:  Indian Meal Moth Granulosis Virus to control Indian meal moth in stored grains

2001:  Terrazole to control pathogens in tobacco float beds

2001:  Telone applied through drip irrigation - all crops

2002:  Halosulfuron-methyl to control weeds in melons and tomatoes
2003:
Trifloxysulfuron sodium as an herbicide for tomato transplants in Florida and Georgia

2004:
Fosthiazate as a pre-plant nematocide for tomatoes

2004:  Sulfuryl fluoride as a post-harvest fumigant for stored commodities


In addition, EPA is currently reviewing several applications for registration as methyl bromide alternatives, including iodomethane as a pre-plant soil fumigant for various crops, and dazomet as a pre-plant soil fumigant for strawberries and tomatoes.  While these activities are promising, environmental and health issues with alternatives must be carefully considered to ensure we are not just trading one environmental problem for another.   As required by the Food Quality Protection Act, EPA is currently conducting a tolerance reassessment and reregistration of methyl bromide to ensure that its registered uses meet today's health and safety standards.  To facilitate this review, EPA expects to release the preliminary risk assessment for methyl bromide and other soil fumigants this fall for public review and comment.  EPA is also conducting a cluster assessment of a group of pesticides known as soil fumigants, to include methyl bromide.  Because soil fumigants are used in similar ways and present potential risks from similar paths of exposure, it makes sense to review the fumigants together rather than on separate time schedules.  To address this, we are taking a comprehensive approach.  

In that regard, ongoing research on alternate fumigants is evaluating ways to reduce emission under various application regimes and examining whether commonly used agrochemicals, such as fertilizers and nitrification inhibitors, could be used to rapidly degrade soil fumigants.  In addition, EPA has adopted a comprehensive approach to evaluating the currently registered and pending soil fumigants.  A preliminary risk assessment which includes all of the current and pending soil fumigants is expected to be released this Fall for public comment with stakeholder discussion of the potential risk management options to occur during 2005.  This process will assure a balanced, comprehensive and transparent evaluation of the risks and benefits of all fumigation options.

While we continue our domestic programs to facilitate the phase-out of methyl bromide, the Parties to the Montreal Protocol recognized that widespread use and elusive feasible alternatives to methyl bromide made its phase-out more difficult than other chemicals controlled in the past under the Montreal Protocol.   Accordingly, the Parties to the Montreal Protocol created three types of exemptions for methyl bromide.  

First, the Parties recognized that methyl bromide is vitally needed in trade to ensure that shipments do not contain harmful and invasive pests that could be transported with commodities and introduced into new areas.  Thus, they provided an exemption for quarantine and preshipment uses.  As a consequence, while countries have committed to find alternatives and to limit the emissions and use of methyl bromide to those applications where its use is necessary, the production and import for these uses can continue during and after the phase out.   On January 2, 2003, EPA published the Final Rule fully activating this exemption.  

The second methyl bromide exemption, covering emergency situations, is an exemption from the phase out for the production or import of 20 tonnes of methyl bromide per event.  This exemption can be activated by a Party to address what it considers to be an emergency.   The real possibility of emergency needs that cannot be anticipated, like anthrax contamination, makes it especially vital for countries to have the flexibility to make methyl bromide rapidly available for such needs.

Third, the Parties created the critical use exemption (CUE), which is in some ways similar to the other safety valve available under the Montreal Protocol for CFCs, the essential use exemption.   The Protocol’s criteria allow any developed country that is a Party to the Protocol to seek an exemption from the 2005 phase out if it determines that the absence of methyl bromide would cause a significant market disruption.  The Parties must agree that the nominating Party has demonstrated that there are no technically or economically feasible alternatives for the use in the context of the application and that the Party continues to make efforts to find alternatives for the use and to limit emissions.  I want to focus on this exemption today, because 2005 will be the first year that the U.S. and other countries will make use of this provision.     

The United States was one of 13 countries that submitted nominations for a critical use exemption for the year 2005.  Some national requests were very small, covering only one use, and some were large, covering 10 or more uses.  The U.S. nominated the following 16 crops and uses:  tomatoes, commodity storage, cucurbit, eggplant, food processing, forest tree seedling nursery, ginger, orchard nursery, orchard replant, ornamental nursery, pepper, strawberry, strawberry nursery, sweet potato, nursery seed bed trays, and turf grass.   The amount of methyl bromide nominated by the United States for these uses was 9,920,965 kilograms for 2005, and 9,722,546 kilograms for 2006 - this translates into 39% and 37% of our 1991 baseline level for methyl bromide uses.   

I am happy to report that for the first year following the phase out, 2005, the U.S. request for critical uses met with success.  At an Extraordinary Meeting of the Parties to the Montreal Protocol, held in Montreal in March 2004, the Parties granted nearly 90% of the U.S. request, and will consider a supplemental request for an additional 2% of our baseline for use in 2005.  Under the agreement reached earlier this year, U.S. growers and others with critical uses will have access to at least 35% of the 1991 baseline use amount in 2005, with up to 30% coming from new production and importation and the remainder from existing inventories.  I will discuss the issue of inventories in greater detail later in this testimony.  

This agreement on critical use exemptions for 2005 was the result of a concerted U.S. effort to gain support from the other Montreal Protocol Parties for our request.  This was by no means an easy process.  In fact, the Parties could not agree on CUEs at their regular annual meeting in November 2003 and had to for the first time in the Protocol’s history set up an Extraordinary Meeting of Parties (EMOP) to resolve this issue.

In the months leading up to the Extraordinary Meeting, the Department of State coordinated a diplomatic outreach effort to ensure that other Parties recognized the importance of this issue to the United States.   We held bilateral meetings with key countries involved in the CUE process and, through our Embassies, made demarches on this issue to nearly 50 Montreal Protocol Parties.   At our request, an ad hoc meeting of a small number of Parties was held in Buenos Aires in February 2004 to informally consider ways to resolve the impasse.   This extensive outreach was successful in making clear the technical and economic basis for the U.S. CUE request and in gaining the support of many countries at the March 2004 EMOP.  


We are now working actively with other countries on the U.S. CUE request for 2006 and our supplemental request for 2005, which will be considered at the next Meeting of Parties in November 2004 in Prague.  Last week, I led the U.S. delegation to the meeting of the Montreal Protocol Open-Ended Working Group (OEWG), which was held in Geneva from July 13-16.  This meeting is an interim session that allows for an exchange of views on all issues in preparation for the November meeting.  From our perspective, the OEWG meeting was successful and allowed us to begin building support for our current CUE requests and for our efforts to improve the process by which the Montreal Protocol’s technical body, the Methyl Bromide Technical Options Committee (MBTOC), reviews CUE nominations. 


The meeting provided a good opportunity to explain to other Parties and to the MBTOC the economic and technical rationale for our CUE request.  During formal and informal sessions, the U.S. delegation highlighted the extensive process through which we developed our CUE request in compliance with Montreal Protocol criteria.  I believe this exchange on extremely technical issues will provide dividends as other countries and the MBTOC continue to review our CUE nominations.

 


We also made major progress at the OEWG on the important issue of improving the future operations of the MBTOC.  During extensive discussions on this issue, which included a three-day ad hoc meeting prior to the start of the OEWG, the U.S. delegation pressed for improvements in MBTOC’s procedures and practices.  We made proposals to enhance transparency in the Committee’s proceedings, and to allow for improved communication between the MBTOC and a nominating Party.  Similarly, we proposed ways to ensure that the Committee adopts sound procedures for considering the technical and economic merits of CUE nominations and takes into account the specific circumstances faced by each user.  While these discussions were fruitful, there is still a considerable amount of work to be done to put reforms in place at the November meeting.

Finally, last week the U.S. delegation put forward a draft decision on ways in which the Parties could consider and approve CUE nominations for more than one year at a time.  We believe a so-called multi-year approach would provide benefits in terms of time savings for the MBTOC and the Montreal Protocol Parties reviewing CUE nominations and for the Parties that have to develop them.  A multi-year approach would also provide greater predictability for the user community.  The delegates to the OEWG discussed, in detail, the U.S. proposal in Geneva.  It will be a key issue on the agenda for the November meeting in Prague.

 Mr. Chairman, I would now like to return to the issue of methyl bromide inventories.  As I mentioned earlier, the Montreal Protocol Parties have already agreed to a U.S. CUE for 2005 amounting to 35% of the 1991 baseline level.  Up to 30% of the baseline level can come from new production and importation, with the remainder coming from existing inventories.   EPA is currently in the final stages of preparing a proposal to allocate these amounts, so that through the notice and comment rulemaking process, we will be able to engage stakeholders in designing a workable and fair approach to allocation.  The use of inventories will be factored into this allocation process, with at least 5% of the methyl bromide coming from the inventories.

It must be noted, however, that this inventory does not in any sense belong to the U.S. government, nor do we have any direct control over its disposition.  Because methyl bromide in existing inventories was manufactured under prior years’ allocations, and fully within the compliance schedule for the United States under the Montreal Protocol, it belongs to the U.S. manufacturers, distributors and importers who now hold it.  The United States has historically exported a portion of its annual production, and there is no reason to believe that this will not continue.  However, because it is also true that the United States has historically been the largest consumer of methyl bromide in the world, it is likely that some portion of this inventory will be made available for use here.     


Mr. Chairman, my testimony should indicate the level of importance the Administration places on taking action on methyl bromide in a manner that protects public health, while still ensuring the critical needs of our farmers are met.  The Montreal Protocol has been an unqualified success story.  As one delegate put it at our Geneva meeting, despite recent difficulties, “the Protocol is indeed alive and well.”  I believe that our recent efforts to work hard with other countries to solve this problem have helped make that statement a reality.   I believe that, through continued work with other Protocol Parties, we will achieve a good outcome on methyl bromide at the upcoming Meeting of Parties that is consistent with the Protocol’s overall goals.     


I thank you for this opportunity to testify before this Committee on behalf of the Department of State, the Department of Agriculture and the Environmental Protection Agency.  My colleagues and I would be pleased to answer any questions you may have.  

