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Opinion by Administrative Judge VERGILIO; separate opinion (concur) by Administrative
Judge HOURY; separate opinion (dissent) by Administrative Judge POLLACK.

Opinion by Administrative Judge VERGILIO.

On September 25, 1998, the Board received thisappeal from American Growerslnsurance Company
(Appellant or insurance company), of Council Bluffs, lowa, concerning prevented planting issues
for the 1996 reinsurance year (July 1, 1995, through June 30, 1996). The respondent isthe U. S.
Department of Agriculture, Federal Crop Insurance Corporaion (FCIC). The insurance company
maintainsthat various FCIC actions constituted compensabl e breaches of the Standard Reinsurance
Agreement (SRA) of the parties. The SRA represents a cooperativefinancial assistance agreement
to deliver multiple peril crop insurance
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Regulation authorizes the Board to resolve this timely-filed matter. 7 C.F.R. 88 24.4(b), 400.169.
The partieshave engaged in somediscovery. Theexisting record containsthe appeal file, including
supplements. The Government has filed a motion for summary judgment on the issue of li ability,
to which the insurance company has filed a response in opposition.

The insurance company here seeks to recover from the FCIC what the insurance company
characterizes as its aleged expenses and losses arising during the 1996 reinsurance year for
prevented planting coverage. Initialy, it quantified the amount sought as $13,579,120 on 3,452
claimsand premiums of $3,741,800, aswell as all related costs and expenses. Despite alegations
of FCIC’ scontract breach and impropriety, theinsurance company hasfailed to demonstrateaviable
basisfor recovery.

Becauseprevented planting provisionswere different for the 1995 and 1996 crop years, themethod
and manner of compensation for the 1995 reinsurance year were not rd evant to the 1996 reinsurance
year.

If the prevented planting changes were issued so asto be outside of the coverage of the SRA, asthe
insurance company now asserts, then, under the SRA, the insurance company was not obligated to
provide insurance and the FCIC was not obligated to reimburse the insurance company. The
alegations do not demonstrate that the FCIC breached the SRA.

In any event, the insurance company utilized the prevented planting changes (in terms of providing
policies and accepting premiums), without any timely objedion. Both partiesacted asif the SRA
dictated the obligationsof each party. Evenif abreachoccurred, no basisfor compensation hasbeen
supported to permit pursuit of this matter.

Accordingly, I grant themotion for summary relief filed by FCIC and deny this appeal .

FINDINGS OF FACT

Background — the 1995 reinsurance yea (fall of 1994 through spring of 1995)

1 For the reinsurance year beginning July 1, 1994 (and running through June 30, 1995), the
FCIC entered intoan SRA with Redland Insurance Company (not American Growers) (Exhibit 1 at
553-603 (all exhibits arein the appeal file)). The SRA,

including the Appendixes, all referenced documents and Federal Crop Insurance
Corporation (“FCIC") Manua 13 and Manua 14 in effect at the start of the
reinsurance year (“ Agreement”), establishes the terms and conditions under which
the FCIC will provide premium subsidy, expense reimbursement, and reinsurance on
multiple peril crop insurance policies sold or reinsured by the[insurance company].

(Exhibit 1 at 553) (emphasis added). The SRA represents a cooperative financial assistance
agreement to deliver multiple peril crop insurance under the authority of the Federal Crop Insurance
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Act, asamended, 7 U.S.C. 88 1501 et seq. (Act). The SRA incorporates by reference regulations
promulgated under the authority of that Act. (Exhibit 1 at 553.) Thus, the FCIC is obligated to
reinsure policies written on terms, including premium rates, approved by the FCIC, on copsand in
areasapproved bythe FCIC. 7 C.F.R. 88400.166(a), 457 (1994, 1995). A disputesclausespecifies:
“If the [insurance company] disputes action taken by FCIC under any provision of this Agreement,
the [insurance company] may appeal to FCIC in accordance with the provisions of 7 C.F.R.
§400.169" (Exhibit 1 at 573 (1V.R)).

2. The SRA specifiesthat theinsurance company “isrequired to make crop insuranceavailable
to all eligible producers for the crops and in the areas which are stated in its Plan of Operation as
approved by FCIC. Only dligiblecrop insurance contractswritten under the authority of the Act will
be reinsured under this[SRA].” (Exhibit 1 at 556 (11.A.1).)

3. The SRA provides for expense reimbursement. That is, the FCIC is to pay the insurance
company 31% of the net book premium of all eligible multiple peril crop insurance contracts
included under the SRA (but 27% for all eligible group risk plan crop insurance contracts), subject
to specific provisions for reduction and increase. (Exhibit 1 at 563-64 (8 1V).)

4. The SRA specifies that it “is not effective until FCIC has approved [the insurance
company’ s| Plan of Operation (Plan). . .. If the Planisnot approved by July 1st of the reinsurance
year, eligible crop insurance contracts written or renewed with sales closing dates between July 1st
and the date of the Plan is approved will not be reinsured unless specifically accepted by FCIC.”
(Exhibit 1 at 567 (TV.F.1.9).)

5. In accordance with its plan of operation, an insurance company may designate eligible crop
insurance contractsto one of three funds (Exhibit 1 at 557 (/11.A.6)). Thefunddesignation affects
the liability between the insurance company and FCIC for utimate net losses, underwriting gains,
and associ ated net book premiums (Exhibit 1at 557-62 (1111.B, C, D)). Aninsurance company may
seek to alter its fund designations during areinsurance year. The SRA expressly provides that an
insurance company “ may submit arequest toamend an approved Plan at any timeto reflect changing
business considerations and sales expectations.” (Exhibit 1 at 567 (TV.F.1.c).)

6. Withadateof July 1, 1994, Redland submitted its plan of operation for the 1995 reinsurance
year. The FCIC approved and accepted the plan on January 24, 1995. (Exhibit 1 at 575.)

7. The SRA “will continue in effect from year to year with an annual renewal date of July 1st
of each succeeding year unless FCIC or the Company gves at least one hundred eighty (180) days
advance notice in writing to the other party that the Agreement will not berenewed” (Exhibit 1 at
571 (1V.J)).

8. From May 1995 through January 1996, the FCIC amendedits crop insuranceregulationsand
policiesrelating to producerswho were preventedfrom planting particul ar crops, those changeswere
applicableto the 1995 crop year only (Exhibits1-S,U, AA, BB, Il, KK). The Government instituted
the changes to assist producers where excessive rainfdl prevented normal planting. With these
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changesoccurring at the end of, or after the reinsuranceyear, an informational memorandum issued
by the Government in July 1995, specifies that the “ changes ultimately may affect the risk sharing
arrangementsand admini strative expenses provided by the 1995 Standard Reinsurance Agreement.”
Moreover, FCIC “ does not expect private sector approved insurance providersto sharein theamount
of prevented planting losses which was nat established as pat of the crop insurance policy prior to
the contract change date and actuarial [calculations] prior to the effective date of the reinsurance
year. In addition, these changesmay effect loss adjustment expenseaswell.” (ExhibitRat82.) The
FCIC recognizesthat it

changed the prevented planting provisions by manager’s bulletin[s] in 1995, long
after the contract change date, without adjusting the premium rates to reflect the
additional risks associated with the new coverages offered. . ..

Since FCIC unilaterally made these changes after the contract change date,
without providing the public with an opportunity for noticeand comment, and failed
to adjust the premiums, FCIC determined that it acted outside the scope of itslegal
authority. Asaresult, FCIC entered into anagreement with theinsurance companies
to hold them harmlessfor any losses resulting from the unauthorized changes to the
prevented planting provisions.

(Exhibit SS at 475.) The “contract change date” is the calendar date by which changes in an
insurance policy areto be made availablefor inspection in the officeof acrop insurance agent (e.g.,
7 C.F.R. 8 457.8 (Common Crop Insurance Policy (11 1(n), 4)).

9. In January 1996, the FCIC approved and accepted an amendment to the SRA, “for the 1995
reinsurance year only,” submitted by Redland. The amendment alters liabilities for ultimate net
losses dueto prevented planting, net book premiums attributableto prevented planting, and expense
reimbursement. (Exhibit KK.)

1996 reinsurance year

10. For the 1996 reinsuranceyear, neither Redland nor FCIC provided notice that the SRA would
not berenewed (Finding of Fact (FF) 7). Under cove letter dated June 27, 1995, Redland submitted
aplan of operation for the 1996 reinsuranceyear. Thereafter, under cover letter dated July 14, 1995,
American Growers (the insurance company) submitted an SRA, aplan of operation for the 1996
reinsurance year, and a letter which specifies that it agrees to assume all liability for the multiple
peril crop insurance business written under past and present SRAs with Redland. (Exhibit LL at
359-449; Affidavit of President, American Growers, Exhibits A, B.) By letter dated November 1,
1995, to theinsurance company, the FCI C stated that it does not approvetheinitially submitted SRA
and plan. (ExhibitDD.) After November 1, theinsurance company submitted an amended SRA and
revisions to its plan of operation (Exhibit LL at 297, 348). On February 28, 1996, the FCIC
approved and accepted an amendment to the SRA for the 1996 reinsurance year, which had been
signed by the insurance company on December 27, 1995. The FCIC approved and accepted, with
the changes, the SRA and plan of operation on April 9, 1996. (Exhibit LL at 297, 321, 337, 348.)
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On May 3, 1996, the FCIC approved and acoepted revisions to the 1996 plan of operation
developmental fund retentions proposed by theinsurance company over asignaturedated March 15,
1996 (Exhibit MM). The SRA contains the terms set forth above, as described in Redland’ s SRA
(FF 1-5) (Exhibit LL at 299, 302-10, 313).

11.  Theprevented planting program for reinsurance year 1995 was not applicableto ransurance
year 1996. For fall planted cropsfor 1995 (coming within reinsurance year 1996), the coverage
reverted towhat wasin effect prior to thechangesfor the 1995 reinsuranceyear. (Exhibit W at 103).

12.  TheFCIC had published inthe Federal Register on November 8, 1995, aproposed regulation
to expand prevented planting benefits available under various policies being amended, beginning
withthe 1996 crop year for spring cropswith contract change dates after the effective dateof therule
(Exhibit FF). The FCIC had published in the Federal Register on December 7, 1995, afinal rule
amending regulations, expanding prevented planting benefits (Exhibit HH). Therule statesthat it
is applicabl e beginning with the 1996 crop year for spring crops with contract change dates on or
after November 30, 1995 (Exhibit HH at 256, 265). Therule specifiesthat it anticipates added costs
to the Government dueto higher reimbursementstoreinsured companiesand for premium subsidies
for producers, although premiums will increase nationwide for the coverage (Exhibit HH at 257).
The published version states, “Done in Washington, DC., on November 27, 1995.” It was issued
over the name of the manager of the FCIC, filed with the Federd Register November 30, 1995 at
4:56 pm. (Exhibit HH at 276.)* Both the proposed rule and final rule specify that a cost-benefit
analysisis available (Exhibits X, FF, HH). The analysis reveas assumptions and conclusions
regarding the proposed changes, including impacts on reinsured companies (Exhibit X).

13. In responses to comments received regarding the proposed rule, thefina rule states that the
“FCIC has promulgated premium rates that reflect the 1996 prevented planting provisions; thus,
FCIC isnot compelled to provide]] additional options to select among reinsurance funds or assume
all the risk associated with the program change. ... FCIC believes that administrative expense
reimbursement and excess loss adjustment expense provided under the Standard Reinsurance
Agreement effective for the 1996 reinsurance year are adequate to cover such expensesfor the 1996
crop year.” (Exhibit HH at 258-59.)

14.  The existing record contains few or no details or assertions by the insurance company
regarding what insurance policies it issued or when. The insurance company has not asserted that
it issued policies between November 30 and December 7, 1995, nor hasit alleged that it attempted
to issue policies after December 7, with premiums or coverage different from that described in the

1

The material in the Federal Register specifies: “ So that these policy changes can take effect
beginning with 1996 spring-planted crops, good cause is shown to make this rule effective
immediately upon filing with the Federal Register and without the 30-day period required by the
Administrative Procedure’ s Ad to avoid the pressures on FCIC to make changes after the contract
changedate. ... Thecontract changedatefor 1996 spring-planted cropsis November 30, 1995, and
this rule must be effective for those crops. Therefore, good cause is shown to make this rule
effective in less than 30 days after publication.” (Exhibit HH at 265.)



AGBCA No. 98-200-F 6

final rule appearing in the Federal Register on December 7, 1995. Further, the record contains no
referenceto any individua policy. The record does not suggest or demonstrate that the insurance
company disputed any FCIC action or non-action (e.g., regarding premium reimbursement,
indemnity coverage, or other determination) on any policy covered by the SRA for the 1996 crop
year. The insurance company has not asserted that, at the time it issued insurance or serviced
specific policies or obtained reimbursements from FCIC, it suggested to FCIC that the prevented
planting changes for the 1996 crop year were outside the scope of the SRA. Thefirst indication of
adispute in the record is aletter of June 10, 1998 (FF 17).

15.  Without further elaboration or supporting documentation, the president of the insurance
company assertsin an affidavit: “On several occasions, | and others at my direction, requested that
the FCIC allow American Growers Insurance Company to amend its 1996 plan of operation dueto
FCIC's 1996 prevented planting changes. The FCIC refused these requests.” “Had the FCIC
allowed American Growers Insurance Company to amend the 1996 SRA in thesame manner as it
allowed it to amend the 1995 SRA, American Growers Insurance Company would have earned an
additional $1,509,458.00.” (Affidavit of Presdent, American Growers at 3-4 (11 13, 16).) The
affidavit does not address the fact that the initially approved SRA and plan of operation reflect
changes made by the insurance company in December 1995 (Exhibit LL & 297, 348), which post-
dates the prevented planting changes for spring crops (FF 10). Moreover, in March 1996, the
insurance company proposed changes to its plan of operation, which the FCIC accepted and
approved (FF 10).

16.  Without further elaboration, the vice president of the insurance company, who is also the
chairman of the MPCI Actuarial and Statistical Committee of the Nationa Crop Insurance Service,
avers. “The data used by the FCIC to determine the 1996 prevented planting rates, and the
methodology used by the FCIC, as set forth in the various Exhibits attached to American Growers
Insurance Company’s Resistance to Summary Judgment, were not actuarially sound and reflect
improper rating methods.” (Affidavit of Vice President, American Growersat 2 (17).)

The dispute
17. By letter dated June 10, 1998, the insurance company demanded reimbursement

regarding prevented planting indemnity paymentsforfiscal year 1996 (July 1, 1995,
through June 30, 1996, inclusive) totaling $13,579,129.00 on 3,452 claims and
premiums of $3,741,800.00, together with al related administrative, processing,
adjusting, investigating, training, servicing, and operational cods and expenses
incurred in connection with 1996 prevented planting coverages.

(Exhibit RR at 472.) The insurance company maintains that FCIC materially breached the 1996
SRA in one or more of the following particulars:

a In failing to reimburse [the insurance company] for its 1996
prevented planting insurance | osses in the same manner and method
asit paid 1995 prevented planting insurance | osses.
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b. In failing to deal fairly and in good faith with [the insurance
company] in performing the 1996 SRA; and

C. In unilaterally modifying the terms of the 1996 SRA by virtue of the
various changesto prevented planting implemented by FCIC afterthe
1996 SRA negotiations had taken place and theinception of the SRA
itself.

(Exhibit RR at 472).)

18. By letter dated August 12, 1998, the FCIC’ sReinsurance Services Division responded to the
letter of June 10. The Government concluded that FCIC did not violate any provision of the SRA
and that the insurance company was not entitled to therelief sought. The concluding sentence of the
letter specifies, “If you disagree with this determination, you can appeal to the Board of Contract
Appealsin accordance with 7 C.F.R. 400.169(c).” (Exhibit SS.) Because the final reference is
misleading, the insurance company obtained confirmation that the Government intended the letter
to constitute an appealable determination (Exhibits TT, UU).

19. On September 24, 1998, the insurance company submitted to the Board its notice of appeal
(Exhibit TT at 498-510).

20. Initscomplaint, theinsurance company expandsuponitsallegationsthat the FCIC materially
breached the 1996 SRA in one or moreof the following particulars:

a In failing to reimburse [the insurance company] for its 1996
Prevented Planting Insurance Losses in the same manner and method
asits course of dedlings with [theinsurance company] in paying the
1995 Prevented Planting Insurance L osses;

b. In acting outside its legal authority, thereby causing damage to [the
insurance companyl;
C. In failing to adjust premium rates to reflect the 1996 Prevented

Planting Insurance Changes for fall-seeded crops;

d. In failing to set actuarially sound premium rates to reflect the 1996
Prevented Planting Insurance Changes for spring-seeded crops as
required under the Federal Crop Insurance Act, 7 U.S.C.
8 [1]508(d)(2);

e. By instituting the 1996 Prevented Planting Insurance Changes
without providing [the insurance company] with adequate
compensation for assuming theincreased risksassociated with sad
changes;
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f. In failing to deal fairly and in good faith with [the insurance
company] in performing the 1995 SRA; and

0. In unilaterally modifying the terms of the 1996 SRA afte [the
insurance company] had signed and submitted its 1996 Plan of
Operation for reinsurance fiscal year 1996.

(Complaint at 11-12 (137).) Through the complaint, theinsurance company requeststhat the Board
determine, first, thetermsof the 1995 SRA regarding reimbursement for its 1996 prevented planting
insurancelosses, and, second, that FCIC isrequired to re mbursetheinsurance company for its 1996
prevented planting losses in an amount to be proven at a hearing (Complaint at 13).

DISCUSSION

The insurance company maintains that various FCIC actions condituted material breaches to its
SRA, thereby entitling it to relief. The FCIC filed amotion for summary judgment on the issue of
liability. Theinsurance company filed a response, opposing the motion.

A forum may grant amotion for summary judgment when no genuineissue of material fact remains
(viewing evidence in the light most favorable to the non-moving party) and the movant is entitled
to judgment as a matter of law. Summary judgment may be granted if the non-moving party fails
to present evidence sufficient to establish an essential element of itscase. Fed. R. Civ. P. 56(€) (an
affidavit must set forth specific facts showing that there is a genuine issue for trial); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247-48, 255 (1986); Celotex Corp. v. Catret, 477 U.S. 317, 322
(1986). Moreover, “the party opposing summary judgment must show an evidentiary conflict onthe
record; mere denials or conclusory statements are not sufficient.” Mingus Constructors, Inc. v.
United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987).

Below, | address each allegation raised by the insurance company. In summary, the insurance
company hasfailed to desaribe a compensall e action becausethe allegationsare premised on facts
contrary to those established in the record or are premised on erroneous interpretationsof the SRA
or other applicable law. The Government’s actions did not violate provisions of the SRA and/or,
without timely objecting, the insurance company provided insurance and dedlt with the FCIC
(obtaining compensation and making payments) as if the SRA and changes were fully applicable,
without disputing the FCIC’ sactions. If theinsurance company iscorrect in itsunderlying premise,
that Government promulgated prevented planting policies so asto be outside of the SRA, then the
insurance company should not have sold and administered insurance pursuant to those policiesand
may not rely upon the SRA for compensation regarding that insurance Theinsurance company now
seeks to shift to the FCIC risks of insurance which the insurance company assumed throughout the
1996 reinsurance year.

1995 v. 1996 reinsurance year

The insurance company contends that the FCIC breached the SRA by failing to reimburse for the
1996 prevented planting insurance losses in the same manner and method as occurred for the 1995
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prevented planting insurance losses. Thisallegation fails because the regulations and FCIC actions
affecting the 1995 reinsurance year did not apply to the 1996 reinsurance year (FF 8, 11, 12). Given
thedifferent facsfor thetwo reinsurance years, FCIC was not compelled to treat thetwo yearsalike.
Accordingly, the insurance company has not established a basis for breach.

Legal authority

The insurance company broadly asserts that the FCIC acted outside its legal authority, thereby
causing damageto theinsurance company. Although the complaintlacks specificity, thisallegation
encompasses but one theory not raised elsewhere; namely, that the FCIC lacked the authority to
Impose changes either after the start of the insurance year or after the contract change dates of
various policies. Thefinal rule for spring-1996 crops dd not appear in the Federal Regiger until
December 7, 1995; this was after November 30, 1995, which was the contract change date for the
policies here at issue. (FF 12).

For purposes of resolving the pending motion, the Board assumes, without deciding, that the
prevented planting changes occurred too late to be covered by the SRA (that is, beyond the contract
change dates of the policiesor after the start of theinsuranceyear). The conclusionsof theinsurance
company rely upon facts which demonstrate that recovery is inappropriate.

The insurance company sold and serviced policies, presumably in accordance with the changed
provisions. It did so without notifying the FCIC that such policies were outside of the terms and
conditions of the SRA, and, apparently, without objecting to any paymentsreceived from the FCIC,
and without reserving any right to seek additional compensation. The insurance company does not
contend that it notified the FCIC of an alleged contract breach or construdive change to the SRA
prior to June 10, 1998. (FF 14.) Thus, for approximately 30 months (from December 1995to June
1998) theinsurance company and FCIC proceeded asif the changeswere applicable. Theinsurance
company provided no indication that it believed the FCIC’ s action were not in accordance with the
provisions of the SRA. The aleged violation (a contract change after the contrad change date or
after the start of the insurance year) was clear with the issuance of the final rule; the insurance
company has provided no basis to have raised its allegations for the first timein 1998.

Thesealleged factsdo not demonstratethat the FCI C breached the contract asalleged. If the changes
expressed in thefinal rule occurred untimely, so asto beoutside of the SRA, then, by the very terms
of the SRA, the insurance company was not obligated to extend insurance and the FCIC was not
obligated to provide premiumsubsidy, expense reimbursement, and reinsurance (FF 1, 2, 10). Thus,
the SRA would not control payments or reinsurance under the prevented planting provisions, here
assumed to beuntimely issued. By theobli gationsand limitationsex pressedinthe SRA , such FCIC
actions would not constitute a breach of the SRA, but actions autside of the SRA. Hence, thereis
no legal basis for the insurance company to recover under the SRA.

Alternativdy, the acquiescenceby theinsurance company demonstratesthat recovery for the alleged
breach is not appropriate, because it applied the prevented planting changes without objection and
serviced the underlying policies without objecting to FCIC actions; the insurance company
proceeded as if the changes came within the scope of the SRA. The insurance company raised
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objectionsto the prevented planting changes, and FCIC’ sactionsthereunder, in an untimely manner.
7 C.F.R. 1400.169(a) (if aninsurance company believesthat theFCI C hastaken an action that is not
in accordance with the provisions of the SRA, it isto request a final administrative determination
addressing the disputed i ssue within 45 days after receipt of the determination, here, thepublication
of thefinal rule on December 7 or the reimbursement of premiums, losses, or other FCIC actionson
individual policies).?

1996 reinsurance year: fdl crop premiums

The insurance company urges the Board to find a breach by the FCIC because the FCIC failed to
adjust premium ratesto reflect the 1996 prevented planting insurance changesfor fdl-seeded crops
The insurance company has not alleged facts which support its theory of breach.

Theprevented planting insurance provisionsfor the 1995 reinsuranceyear were not applicableto the
1996 fall planted crops (FF 8, 11). This was known at the time the insurance company initially
submitted its SRA and plan of operation for the 1996 reinsurance year. The premiums were
established before the FCIC accepted the SRA and plan of operation. The insurance company has
not supported a basis for a compensabl e breach.

1996 reinsurance year: spring crop premiums

Theinsurance company contendsthat acompensabl e breach occurred because the FCIC failed to set
actuarially sound premium ratesto reflect the 1996 prevented planting insurance changes for spring-
seeded crops as required under the Federal Crop Insurance Act, 7 U.S.C. § 1508(d)(1).

The insurance company has not attempted to demonstrate that the referenced statute permits it to
directly challenge the premium rates. The actuarial soundness of premium rates affectsthe short-
term and long-term solvency of the crop insurance program-a direct interest of the Government.
Although an insurance company is directly affected by such rates, the parties have not addressed
whether the Government haswaived its soveragnimmunity to permit achallengeto therates which
areincorporatedintothe SRA. Moreover, the conclusory statement of theinsurancecompany’ svice

2 The conclusion reached by the majority in American Growers Insurance Co., AGBCA No.
99-134-F (Oct. 29, 1999), mot. for reconsideration denied (May 23, 2000), that the phrase “may
within 45 days after receipt of such determination” does not limit the period for an insurance
company to dispute acompliance review finding under 7 C.F.R. 8§ 400.169(b) (1998), is contrary to
principles of interpretation, in that it renders meaningless the enunciated period prescribed for
submitting a request. The interpretation permits an insurance company to request a final

administrative determination within 10, 20, 45, 80, 100, or any number of days. The use of “may”

is proper, as it does not compd a company to seek a determination every time it disputes a
Government action. Thus, acompany’sfailureto pursue a disputed matter does not automatically
connoteitsagreement or acquiescencein the Government’ sposition. The passage of time, however,
may bring finality to agiven disputeif the insurance company does not timely pursueremedies. In
interpreting 7 C.F.R. 8§ 400.169(a) here, | do not expand the earlier decision.




AGBCA No. 98-200-F 11

president regarding the alleged unsoundness of the rates and methodology (FF 16), is not sufficient
to avoid summary judgment. Mingus.

The allegation fails because a basis of the alegation is that statute requires actuarially sound
premium rates. The statute doesnot so require. Statute directsthe FCIC to “fix adeguate premiums
for al the plans of insurance of the [FCIC] at such rates as the Board [of Directors] determinesare
actuarially sufficient to attain an expected loss ratio of not greater than 1.1 through September 30,
1998, and not greater than 1.075 after October 1, 1998.” 7 U.S.C. § 1508(d)(1). The section does
not use the phrase “actuarially sound,” but the phrase “actuarialy sufficient” to attain a given
expected lossratio. The FCIC was obligated to “take such actions as are necessary toimprove the
actuarial soundness of Federal multiperil crop insurance.” 7 U.S.C. 8 1506(0) (emphasis added).
The insurance company has not demonstrated that this obligated the FCIC to establish actuarially
sound rates. The requirement in statute to improve actuarial soundness recognizes that actuarial
soundnessmay not yet have been attained. Thus, alack of actuarially sound premium rates does not
violate the referenced statute.

The allegation fails for an independent reason. The datute does not require FCIC to establish
actuarially sound or sufficient premium rates for a particular crop, county, or inddence (such as
prevented planting). An insurance company is not guarantied actuarially sound or sufficient rates
for the particular policies it administers; prevented planting policies may result in aloss. The
insurance company reads requirements into the statute, as it attempts to shift risks of insurance to
the FCIC.

In any event, the insurance company assented to provide insurance, at specific levels of expense
reimbursement, on the basis of established premiums (FF 1, 3, 10). The FCIC accepted and
approved the SRA and plan of gperation for the 1996 reinsurance year after the final rules were
implemented and adopted by the insurance company, and dter the Government released its cost
impact analysis and assumptions regarding the prevented planting changes (FF 10, 12, 13). The
insurance company has not asserted that the FCIC compensated it at other than the established,
agreed upon rates. Therefore, no compensable breach occurred.

1996 reinsurance year: compensation

The insurance company alleges that the FCIC breached the SRA by instituting the 1996 prevented
planting insurance changes without providing the insurance company with adequate compensation
for assuming the increased risks associated with the changes. As noted above, the insurance
company assented to provide the insurance on the basis of established premiums, with the FCIC
accepting and approving the SRA and plan of operation after the prevented planting changes were
implemented. The FCIC adjusted premium rates when implementing the changes (FF 12, 13). The
insurance company sold and administered the policies with knowledge of the premiums and
reimbursements(FF 1, 3, 10) and without objection (FF 14). Thefactsdo not suggest acompensable
breach by the FCIC.

1995 SRA: fair deding and good fath
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Another assertion of FCIC breach, which the insurance company raises, isan allegedfailure by the
FCIC to deal fairly and in good faith with the insurancecompany in performing the 1995 SRA. The
record fails to establish abasis to support the conclusion, particularly given that Redland was the
signatory to the 1995 SRA and, in 1996, the signatory to an amendment which altered the obligations
of those parties (FF 1, 9). Similarly, if the alegation relatesto the SRA for the 1996 reinsurance
year, theinsurance company has not rai sed factswhich suggest alack of fair dealingor of good faith
by the FCIC. Accordingly, | grant the Government’s motion for summary judgment on thisissue.

1996 SRA: unilateral modifications

The insurance company contendsthat the FCIC committed a compensable breach by unilaterally
modifyingthetermsof the 1996 SRA after theinsurance company had signed and submittedits 1996
plan of operation for reinsurance fiscal year 1996.

Theinsurance company did not have an SRA for the 1995 reinsuranceyear. TheSRA specifiesthat
documents and manuals in effect at the start of the reinsurance year establish the terms and
conditions of the SRA.. (FF 1, 10.) Thus, when the insurance company signs and submits material
isnot directly relevant. Thetermsof the SRA for the 1996 ransurance year specify that they would
not become effective until the FCIC approved the plan of operation (FF 4, 10). By letter dated
November 1, 1995, the FCIC informed the insurance company that the FCIC did not approvethe
SRA and planassubmitted. After the prevented planting changeswere effedive, and withmutually
agreed upon amendments to the SRA, on April 9, 1996, the FCIC approved and accepted the SRA
and plan of operation. (FF 10.)°

In making this breach allegation, theinsurance company imposes areguirement on the FCIC, which
isnot found inthe SRA. The FCIC was not bound to accept or approve theinitially submitted SRA
for the 1996 reinsurance year. The allegation does not support a finding of a compensable breach.

The dissent
The comments found in the dissenting opinion are not faithful to the views and conclusions
expressed inthisopinion. Point-by-point discussionisnot merited; however, afew wordswill serve

to highlight someof the disagreements.

In terms of the issues properly before the Board, the dissent selectively reads the submissions and
therecord. Asthe FCIC statesin reply to the insurance company’ s resistance to the motion:

3

Theaffidavit of theinsurance company’ s president that theFCI C refused requeststo alter the
plan of operation, provides no detailsor referencesto doauments (FF 15) which suggest that requests
were made pursuant to the SRA (FF 5, 10), or the contents of the requestsor bases for the refusals.
Such ageneral statement does not set forth facts showing agenuine issue for trial. Fed. R. Civ. P.
56(e); Mingus. Further, even if the FCIC unilaterally issued the prevented planting changes, the
insurance company mutually agreed to the application of those changesby proceeding with its SRA
and plan of operaion through the time of FCIC approval.



AGBCA No. 98-200-F 13

Appellant never chalenged these late and prevented planting provisions or the
premium rates based on them at the time they were implemented. Therefore,
Appellant cannot challenge their implementation now. Further, noissue of fact has
been created, nor has Appellant presented any evidenceof why FCIC is not entitled
to judgment as a matter of law. The regulations spesk for themselves.

FCIC Reply at 1-2. Laches and estoppel, raised by the dissent, are not here relevant, given thetime
constraints found in regulation.

The dissent discounts and misconstrues the assertions by the FCIC regarding its basesfor summary
relief. Itsmotion isnot predicated ssimply or solely on a comparison of its actions for the 1995 and
1996 crop years. Rather, the FCIC specifies that its actions regarding the 1995 crop year (which
involved actions so different from the year here at issue) arenot material to thisappeal. FCIC Reply
at 2-4.

The dissent chooses not to address the specific allegations of breach raised by the insurance
company. The dissent finds that the insurance company “has established as a matter of law, that
under certain circumstances, changesto prevented planting can constitute a breach of the contract.”
The issues before the Board are not raised in the abstract. | explore each allegation raised by the
insurance company, in light of the record, and explain why no basis merits further pursuit. Asa
matter of law, based on the allegationsraised, | concludethat theinsurance company cannot prevail.
In focusing on wha occurred unde thel995 SRA as FCIC's sole basis for summary relief, the
dissent is not true to the record or issues before the Board.

The dissent would await further development of a factual record to resolve what | view to be a
legally unsupported alleggtion that, in contravention of statute, the FCIC set actuarially unsound
premium rates to reflect the 1996 prevented planting insurance changes for spring-seeded crops.
Assuming (without deciding) that the Board is an appropriate forum to challenge the aleged
violation of statute, the statute does not demand expressly that the FCIC establish actuarially sound
premium rates; the statute uses the phrase “actuarially sufficient” and addresses “all the plans of
insurance” not “each plan of insurance.” The conjecture in the record that the FCIC would have
established different ratesutilizing other oradditional informationlegallyisnot material (thus, while
the dissent values the insurance company’s discussion and references to alleged failures when
determining rates, the discussion both misrepresents the references and does not establish abasisto
preclude summary rdief). The statute vests the FCIC with the discretion to set rates and allocate
risks; the insurance company has not established that the statute prohibits the rates and allocation
of risksreflected in the prevented planting rates applicable in the particular counties affected under
theinsurance company’ sSRA. That is, the FCIC could have adopted the sameratesfor the counties
in question even if the FCIC increased other rates in order to better achieve actuarial sufficiency.
Moreover, the general rates and bases for the prevented planting rate making, were available to the
insurance company while it was amending its plan of operation and before the FCIC accepted the
plan of operation. Had theinsurance company been dissatisfied with theall ocationof risks, it should
have withdrawn or revised its plan of operation before the SRA became effective.

The dissent misreads the dispute resolution regulation, 7 C.F.R. 8 400.169(a):
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If the [insurance] company believes the [FCIC] has taken an action that is not in
accordance with the provisions of the Standard Reinsurance Agreement or any
reinsurance agreement with FCIC . . . it may within 45 days after recapt of such
determination, request, in writing, the Director . . . to make a final administrative
determination addressing the disputed issue.

The phrase “ such determination” refers to “an actionthat is not in accordance with the provisions
of the [SRA] or any reinsurance agreement with FCIC.” Theinsurance company maintainsthat the
prevented planting changes published in the Federal Register on December 7,1995, were contrary
to the provisions of the SRA. The insurance company did not request a determination on that
disputed issue. The insurance company has not timely pursued that alleged basis of breach.
Moreover, a premise of this case is that the insurance company received from FCIC payments
(administrative expenses, and portions of premiums and indemnities) for individual prevented
planting insurance policies. Theinsurance company has not suggestedthat it disputed any of those
FCIC payment actions. The regulation brings finality to adispute which is not raised in atimely
manner.

Theinsurance company maintains that the FCIC breached the SRA by implementing the prevented
planting changes in an untimely manner. The dissent states: “To conclude that Appellant loses
becauseit did what FCIC required and demanded, instead of taking the risk of walking away, has
nolegal foundation.” Theinsurance company has not demonstrated or suggested that FCIC required
or demanded that it sell the prevented planting policiesunder the SRA. The breach allggation fails,
however, because if the insurance company is correct that the changes were implemented in a
manner so asfall outside of the SRA (that is, the breach allegation), then the SRA does not provide
a mechanism for relief regarding the prevented planting policies. The SRA dictates the lega
obligations of the insurance company and the FCIC only with respect to insurance matters coming
withinthe coverage of the SRA. Asamatter of law, the FCIC isentitled to relief on this allegation.

DECISION

| grant the Government’s motion for summary judgment and deny the appeal of the insurance
company.

JOSEPH A. VERGILIO
Administrative Judge

HOURY, Administrative Judge, concurring separately.

I concur in the Findings of Fact (FF), andin the conclusion of the presiding judge that the appeal be
dismissed. However, | rely on the opinion below to reach this condusion.
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Thisappea arose under a1996 Standard Reinsurance Agreement (SRA) between the Federal Crop
Insurance Corporation (FCIC), a wholly-owned Government corporation within the U. S.
Department of Agriculture (USDA), and American Growers Insurance Company, of Council Bluffs,
lowa (Appellant). The SRA is acooperative financial assistance agreement to deliver Multi-Peril
Crop Insurance (MPCI) policies under the authority of the Federal Crop Insurance Act (Act).

Among other matters, Appellant allegesthat FCIC hasrefused to compensate Appellant for changes
to MPCI policies, increasing Appellant’ s 1996 crop year risksfor the prevented planting' portion of
Appellant’ sinsurance liabilities, even though FCIC compensated Appdlant for similar changesin
1995; and that FCIC failed to implement actuarially sound rates for 1996 prevented planting,
commensuratewith the increased risks. Appellant asserts that as a consequence of FCIC’ sactions,
Appellant’s “losses” exceeded premiums by $10,355,388 for the acreage on which prevented
planting crop insurance was extended. Appellant makes no assertions regarding losses or profitson
the balance of its crop insurance coverage.

This appeal isfrom afinal determination of the FCIC regjecting Appellant’s claim. The Board has
jurisdiction under 7 C.F.R. 88 24.4(b) and 400.169(d). FCIC has filed a Motion for Summary
Judgment. Appellant has filed a Resistance to the FCIC Motion. FCIC has filed a Reply to
Appellant’ sResistance. Both parties have engaged in extensive discovery and have supported their
positions with evidentiary supplements. The Complaint and Answer havebeen filed, and the Rule
4file (7 C.F.R. § 24.4, Rule 4) has been filed and supplemented.

Briefly, regarding the FCIC' s 1996 prevented planting changes, irrespective of whether FCIC
implemented these changes after the contract change date, or after the agreement on the Plan of
Operation (Plan), the SRA provides amechanism for adjusting the Plan at any time, but only if the
changessubstantiallyincreased Appdlant’ srisksfor MPCI contractspreviously written. Appellant
has not shown or aleged that FCIC's changes substantially increased Appellant’s risks on MPCI
contractspreviously written, asin 1995. Appellant isessentially requesting the Board to reform the
SRA to provide a mechanism for relief that does not exist.

Regarding the alleged improper rates, the SRA does not address the obligations of FCIC regarding
setting ratesfor insurance. FCIC derivesthisauthority and theserightsfrom statute. If these statutes
involve sovereign delegations of authority, FCIC isimmunefrom liability. If these statutesare less
than sovereign del egations, Appellant neverthel ess has the burden of showing that the statutes are
intended to confer on Appellant the recovery it seeks. Appellant has not shown that such statutes
confer these benefits. In any event, a review of the statutes indicates that the Act confers broad
authority on FCIC to fix adequate premiumsthat FCIC determinesare actuarially sufficient to attain
an “overall” expeded loss ratio of nat greater than 1.1. Appellant hasnot shown that this overall
loss ratio was breached.

! Prevented planting insurance compensates the insured against |osses arising from not being

able to plant acreage because of defined perils such as flooding.
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FINDINGS OF FACT

Background and 1995 SRA (7/1/94 - 6/30/95) Activity

1 FCIC and Redland Insurance entered into a 1995 SRA authorizing Redland to sell MPCI
policies during the July 1, 1994 to June 30, 1995 period. The SRA is a cooperative financial
assistance agreement to deliver MPCI under the authority of the Federal Crop Insurance Act. The
SRA establishesthetermsand conditionsunder which FCIC will provide premiumsubsidy, expense
reimbursement and reinsurance. The SRA provides that Appellant retain a percentage of the
premiumsto cover its administrative expenses. Pursuant to clause V .J. of the SRA, the SRA would
renew itself each July 1, unless one of the parties gave at least 180 days written notice of intent to
cancel. In June 1995, American Growers (Appellant) and FCIC agreed to substitute Appellant for
Redland for the 1995 and 1996 SRA.

2. Notwithstanding therenewal clauseinV.J. above, theSRA providesat V.F.1.a. that the SRA
is not effective until FCIC approves Appellant’ s Plan of Operation (Plan), and that crop insurance
contractswritten or renewed between July 1, and the date the Planis approved will not be reinsured
unless specifically accepted by FCIC. Clauses II.6. and 11.B.1.b. provide that the Appdlant, in
accordance with its Plan, may designate eligible crop insurance contracts into three funds which
place varying obligations on FCIC to reimburse the Appellant for its “Ultimate Net Losses,”
including the Assigned Risk Fund, which provides Appellant the greatest protection from losses
Appellant may designate MPCI contracts to this fund at any time within 30 days after the closing
date on an MPCI contract. Inthe Plan Appellant also elects the states it will sell insurance in, and
the crops within those states that it will insure.

3. ClauseV.F.1.c. of the SRA allowsthe Appellant to request an amendment of its Plan at any
time to reflect changing business conditions and sales expectations. Howeve:, FCIC is only
obligated to “favorably consider” an amendment if, FCIC determines that FCIC or USDA action
substantially increased the risk of underwriting loss on eligible crop insurance contracts previously
written by Appellant with the expectation that current policies and procedures would reman the
same.

4, Section V.E.1. of the SRA reguires that MPCI policies sold must conform to FCIC
regulations unless otherwise approved by FCIC. The MPCI policies generally specify a contract
change date after which contract changes affecting the MPCI will not be made by FCIC. The
particular contract change date is dependent on the crop being insured, and isspecified in Section
9 of the MPCI policy. The contract change date for the cropsinissuewasNovember 30, 1995. See
7 C.F.R. 88 101-146.

5. On December 22, 193, prior to the effective date of the 1995 SRA, FCIC revised its
regulations for rice ( 7 C.F.R. § 401.120), hybrid seed (7 C.F.R.§ 443.7), wheat, barley, oats, rye,
flax (7 C.F.R. 8§457.101), cotton (7 C.F.R. 8§ 457.104), extralong staple cotton (7 C.F.R. § 457.105),
corn, sorghum, soybeans (7 C.F.R. §457.113) to provideinsurance coveragefor producersthat were
unable to plant during the late planting periods, or by the fina planting date, as a result of an
insurable loss. These changes were in effect when the parties executed the 1995 SRA and when
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Appellant in its 1995 Plan had elected and specified the SRA fund designation, the states, and the
crops within those states that it would insure.

6. Prior to the expiration of the 1995 SRA, during the spring of 1995, numerous statesreceived
excessive moi sturewhich prevented producersfrom planting insured cropsby thefinal planting date.
As aresult of the excess moisture and the resulting flooding, by Managers Bulletins and press
releases at least through June 16, 1995, FCIC and USDA clarified and expanded the terms and
conditions for the 1995 prevented planting coverage by, among other things, extending the final
planting dates, and by providing for greater rates of indemnity payment on late pl anting.

7. FCIC concedesthat it breached the 1995 SRA, by promul gating and implementing the 1995
prevented planting changes after the 1995 MPCI poli cy change dates, after the prevented planting
losses had aready occurred, and without an increase in the premiums to cover the risk.
Consequently, Appellant incurred greater expenses associated with indemnity payments, loss
adjustments, and admi ni strative expenses, thanit would haveincurred prior to the prevented planting
changes. FCIC assertsthat it paid these expenses to Appellant becauseof the breach, not because
of any course of dealing between the parties (Complaint, Answer, 11 21, 22; Appeal File (AF) KK,
SS).

8. Appellant allegesthat there wasacourse of dealing regarding the compensation paid toit for
the changestothe 1995 prevented planting (Complaint, §22). However, the present record reflects
no evidence of such course of dealing, and Appellant has offered no evidence of such a course of
dealing in opposition to the Government’s motion. Appellant also asserts that the method of
compensating Appellant for the 1995 prevented planting changes impliedly became a part of the
1996 reinsurance year (Complaint, 1 22). However, the 1995 agreement to compensate A ppellant
islimited to 1995 (AF KK). In opposition to the Government’s motion, Appellant has offered no
evidence that the 1995 agreement to compensate Appellant impliedly extends to the 1996
reinsurance year.

1996 SRA (7/1/95 - 6/30/96) Activity

0. FCIC concedesthat it did not increasepremiumsfor thefall 1995 crops (FCIC Motion, 141).
However, the 1995 prevented planting changes were not applicableto the fall 1996 crops (AF EE,
FF, HH).

10. By letter dated June 27, 1995, Appellant (Redland) filed a 1996 Plan for the 1996 SRA (AF
T). FCIC issued Managers Bulldins (MGRs) 95-44 and 95-46, dated October 18, 1995, and
November 30, 1995, respedively, to all reinsured companies. These MGRs gave notice of the
proposed, expanded prevented planting coverage for the spring 1996 crop year (AF CC, EE).

11.  OnNovember 8, 1995, FCIC published in the Federal Register aproposed ruleto implement
the 1996 prevented planting changes for the spring 1996 crops. The proposed rule required that
comments be submitted by November 20, 1995 (AF FF). On November 30, 1995, the final rule
stated that it was effective November 30, 1995. However, it was nat filed until 4:56 p.m.
November 30, 1995, and was not published until December 7, 1995 (AF HH). The proposed and
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final rulesincluded a Cost-Benefit Analysisthat provided rating methodol ogy and datarelied upon
to calculate the premium adjustments for the prevented planting changes relating to the spring
planted crops (AF X, FF, HH). In opposing the Government’s motion, Appellant asserts in an
affidavit that the data used by FCIC were not actuarially sound and reflect improper rating methods.
The FCIC addressed comments made regarding actuarial soundness during the rule making process
(AF KK, page (p.) 259). FCIC estimated that premiums would be increased by an average of 6-7
percent above 1995 levels (AF X, p. 107, EE, p. 198, FF, p. 235). Actual premiumswereincreased
by 4-30 percent, depending on therisk inthe county (FCIC Motion, §42; AF Z; Driscoll Deposition
118-119).

12. As stated in Finding of Fact 9, Appellant had submitted a Plan for approval on June 27,
1995. ThePlan wasrevised July 17, August 2, October 18, October 21, and October 30, 1995. On
November 1, 1995, FCIC formally rejected Appellant’ sPlan on the basisthat A ppellant did not meet
financial requirementsdueto inadequate surplusto cover requested maximum reinsurablepremium
volume of $265,000,000. Appellant againrevised its Plan on November 22, 1995, and January 26,
1996. FCIC approved the Plan and the 1996 SRA by letter dated April 9, 1996. (AFDD, LL.) In
opposing the Government’s motion, Appellant filed an affidavit that FCIC refused requests by
Appellant to amend its 1996 Plan to address FCIC’ sprevented planting changes (Gibson Affidavit,
pp. 3-4). Asindicated above, therecord showsthat the 1996 Plan and the 1996 SRA were amended
and signed by A ppellant, after Appellant had received noti ce of the prevented Plan changes, and after
such changes became effective by theformal rule making process. Appellant did not offer evidence
of any written requests it had made.

13. For the 1996 crop year inissue, Appellant has not alleged that producersfiledclaims against
Appellant, based on changes to prevented planting coverage being implemented after the MPCI
contract change date of November 30, 1995, for eligible crop insurance contracts previously written.
Comments in the Federal Register regarding the proposed rule from the crop insurance industry
indicated that as of November 1995, only training and marketing activities had begun (AF KK, p.
258). Thefinal planting datesfor corn, sorghum and sunflowerswerein June 1996 (AF J). For the
spring 1996 crops, Appel lant apparently sold theinsurance, retained premiumsfor itsadministrative
expense, paid i ndemnities for losses, recei ved reimbursement from FCIC, but failed to make any
objection or file aclaim, based on thefact that itsincome did not meet expedations.

14.  Byletter dated June 10, 1998, Appellant filed a claim for damages under the 1996 SRA. By
letter dated August 12, 1998, FCIC denied Appellant’s daim. Appellant filed a timely appedl.
Appdlant dleges in Complaint § 37 A-G that FCIC breached the SRA by:

a not reimbursing Appellant for 1996 prevented planting losses, asin
1995;

b. acting outside legal authority causing damage to Appellant;

C. failing to adjust premium rates for changes to fall 1995 crops,

d. failing to set actuarially sound ratesfor 1996 spring cropsasrequired
by 7 U.S.C. § 1508(d)(1);

e making prevented planting changes without adequate compensation
for increased risks;
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f. failing to deal fairly and in good faith with Appellant for the 1995
SRA; and
0. modifying 1996 SRA after Appellant signed the 1996 Plan.

15.  The Complaint, Answer and Rule 4 Appea File have been submitted. Appellant has
supplemented the Rule 4 file. The Government has filed a Motion For Summary Judgment and
supported such motion with evidentiary exhibits. Appellant has filed a Resistance to the
Government’ s Motion (Resistance) with evidentiary exhibits.

DISCUSSION

The Basis for Considering the Government’s Motion for Summary Judgment

The Board looks to Federal Rule of Civil Procedure (FRCP) 56, Summary Judgment, for guidance
in deciding the Government’s motion. The last two sentences of Rule 56(e) are of particular
relevance and are set forth below:

When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere alegations or denials of his
pleading, but his response, by affidavits or as otherwise provided in thisrule, must
set forth specific facts showing that there is a genuineissue for trial. If he does not
SO respond, summary judgment, if appropriate, shall be entered against him.

These sentences were added by a 1963 amendment to the Rules. The notes of the Advisory
Committee on Rules are set forth below in pertinent part:

Thelast two sentences are added to overcome aline of cases, chiefly from the Third
Circuit, which has impaired the utility of the summary judgment device. A typical
caseisasfollows: A party supports hismotion for summary judgment by affidavits
or other evidentiary matter sufficient to show that there is no genuine issue asto a
material fact. The adverse party, in opposing the motion, does not produce any
evidentiary matter, or produces some but not enough to establish that there is a
genuine issue for trial. Instead, the adverse party rests on the averments of his
pleadings which on their face present anissue. Inthissituation Third Circuit cases
have taken the view that summary judgment must be denied if the averments are
“well pleaded” and not supposititious, conclusory, or ultimate.

The Board's procedure requires the Government to compile and submit, as evidence already
admitted, aRule4filethat includesthe contract, drawings, specifications, correspondence, and other
relevant documents. The contractor may add its own supplements to this evidence. Thus, the
Board’s procedure generdly resultsin afairly complete record being developed veay early in the
appeal procedure without the need for discovery. Giventhisrecord and any additional evidentiary
supplements supporting a motion for summary judgment, any material facts must not only be
controverted in the pleadings, there must be sufficient evidencein the Rule 4 file, as supplemented,
or presented in oppasition to the motion, to establish areasonable possibil ity of proof at a hearing.
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To hold otherwise would limit the granting of summary judgement motions to appeals that can be
decided purely as amatter of law. Thiswould be contrary to the intent of the amendmentsto Rue
56(e). Aswas stated in Donnelly v. Guion, 467 F.2d 290, 293 (2d Cir. 1972):

A party opposing amotion for summary judgment simply cannot makeasecret of his
evidence until the trial, for in doing so he risks the possibility that there will be no
trial. Summary judgment motion is intended to “smoke out” the facts so that the
judge can decide if anything remains to be tried.

In Andersonv. Liberty L obby, 477 U.S. 242, 248-52, the Court hdd that only disputes over factsthat
might affect the outcome of the suit will properly preclude the entry of summary judgment (at 248).
Thereisnoissuefor trial unlessthereis sufficient evidence favoring the nonmoving party for ajury
toreturn averdid for that party. If the evidenceismerely colorable, or isnot sufficiently probative,
summary judgment may be granted (at 249-50). If reasonable mind can differ, however, averdict
should not be directed (at 250-51). The mere existence of a scintilla of evidencein support of the
nonmovant’ s position will beinsufficient. There must be evidence on which ajury can find for the
nonmovant (at 252).

The SRA in General

To begin with, the SRA isnot simply an arm’ s length contract transaction, or even an arm’slength
Government contract transection. It is, asits preamble states, a “ cooperative financial assistance
agreement to deliver crop insurance in accordance with the [Federal Crop Insurance Act]” (FF 1).
Thus, the rights and obligations of FCIC and the insurer are controlled by statutory, regul atory and
contractual provisions.

The purpose of the Act is to promote the national welfare by improving the economic stability of
agriculture through a sound system of crop insurance. 7 U.S.C. § 1502. The Act establishes the
FCIC and authorizes it to enter into contracts and issue regulations necessary for the conduct of its
business. 7 U.S.C. § 1506(1). FCIC may offer insurance “if sufficient actuarial dataare available
(as determined by the Corporation).” 7 U.S.C. § 1508(a)(1). Thus, FCIC is granted considerable
discretion, and indeed has the sole discretion, for determining the sufficiency of actuarial dataasa
basisto offer insurance.

FCIC is obligated to provide reinsurance “to the maximum extent precticable,” 7 U.SC.
§ 1508(k)(1), and on such terms and conditions as the Board determines. 7 U.S.C. 8§ 1508 (k)(2).
The reinsurance agreements shall require the reinsured companies to bear a sufficient share of any
potential loss under the agreement so as to ensure that the reinsured company will sell and service
insurance in a sound and prudent manner. 7 U.S.C. 8§ 1508(k)(3).

Appellant has fully devel oped the arguments first asserted in itsComplaint, in its Resistance to the
FCIC motion. The headings below are taken primarily from Appellant’s Resistance in order to
completely cover all issues presented.
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A. The FCIC Breached the 1995 SRA When it Unilaterally Increased American Growers’
Risks Under the 1995 SRA and its 1996 Plan of Operation

Appellant considersthe 1996 SRA asthe* second year of the 1995 SRA” (Resistance, p. 37, footnate
13), and it is sometimes difficult to determine whether Appellant is in fact referring to the 1995
SRA, or the 1996 SRA. Appellant asserts that “the Plan isthe quintessential document for ceding
and retaining risks of loss for the upcoming insurance year” (Resistance, p. 44). Appellant also
asserts that since thereis no contract change date in the SRA, and since the MPCI is a contract
between Appellant and the producer, FCIC may not rely on the contract change date to impose
changes that increase Appellant’ s risks (Resistance, pp. 41-42).

Appellant’ s position regarding the contract change date hasmerit. Further, the Plan does appear to
be the quintessential document for risk sharing. However, these factsdo not necessarily lead tothe
conclusion that the prevented planting changes implemented by FCIC for the benefit of flooded
producers, even if after the submission of Appellant’s 1995 or 1996 Plans, breached the 1995 or
1996 SRA, respectively. The SRA has a mechanism for revising the Plan in accordance with
standards set forth in the SRA, though the SRA does not require FCIC to accept Appellant’s
revisions if those standards are not met (FF 3). These conditions are not inconsistent with the Act
which requires reinsurers to bear a sufficient share of any potential loss. 7 U.S.C. § 1508(k)(3).

Turningtotheargumentspresented, Appellantissimply incorrect regarding itstreatment of the 1996
SRA as the second year of the 1995 SRA. Notwithstanding the fact that the 1995 SRA contains a
provision for automatic renewal, the 1995 SRA is a separate and distinct agreement from the 1996
SRA, incorporating a different Plan, with revised applicable regulations, including the terms and
conditions of the MPCI contracts Appellant is authorized to enter into. They are separate and
distinct contracts executed at different times, after separate negotiations.

While FCIC concedesit breached the 1995 SRA, the Board need not reach thisissue. Asstatedin
Finding of Fact 3, the SRA includes a provision alowing Appellant to revise its Plan at any time,
and that FCIC must favorably consider these revisions if FCIC's actions substantially increased
Appellant’ srisks for MPCI contracts previously written. Thisis precisely what FCIC did in1995.
FCIC’s 1995 changes, which it was authorized to implement under the Act, required Appellant to
pay indemnity to producers for losses which had not been insured, i.e. payment under MPCI
contracts previously written. Since it was too late to meaningfully implement revisions to
Appellant’s 1995 Plan when FCIC imposed the changes, compensating Appdlant for the Plan
revisions Appellant reasonably would have made for changes authorized by the Act by FCIC, can
be viewed as properly within the scope of the SRA.

The damages for the alleged 1995 SRA breach are not in issue for the present appeal. (FF 7, 14.)
However, Appellant asserts in its Complaint that payment for the effects of the 1995 prevented
planting changeswas part of acourse of dealing with FCIC, obli gating FCIC to makethese payments
for 1996. Other than for 1995, Appellant offers no evidence of a course of dealing on thisissue.
Further, the facts and payment proceduresfor the 1995 SRA arefact specific and limited to 1995 by
their terms. (FF 5-8.) Appellant has not established any of the essential elements for a course of
dealing.
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Evenif therehad been acourse of dealing, thefactsrelating to the 1995 and 1996 prevented planting
changes are readily distinguishable. I1n 1995 FCIC implemented the prevented planting changes,
after the parties had agreed on the Plan, after the crop losses had occurred, and there had been no
increasein premiumsto cover the added risk to rei nsurerssuch as Appellant (FF 7). Essentially, this
was FCIC’ smethod of compensating producers, for the unprecedented and unantici pated flooding,
after the fact, for risks the producers had not even insured themselves against. For 1996, FCIC
implemented the prevented planting before any losses had occurred. Moreover, FCIC increased
premiums to cover the increased risks. While Appellant dleges otherwise, the changeswere also
implemented prior to the parties’ agreement on the 1996 SRA and Plan. (FF 10-13.)

Appellant asserts that the November 30, 1995 contract change date affords no pratection to it,
becauseit had already apportioned itsshare of theriskfor the MPCI policiesinitsPlan (Resistance,
p. 46). In fact, the change date does not appear to be relevant for determining Appellant’ srights.
Therefore, only the effect of the Plan will be considered. Contrary to Appellant’s assertions, the
facts indicate that while Appellant first submitted its 1996 Plan on June 27, 1995, Appellant
continued to make and submit revisions of the Plan to FCIC, and the parties continued to negotiate
the Plan and the SRA, long after the time when Appellant had notice of the prevented planting
changes, and even long after FCIC implemented these changes (FF 10-12). Thus, Appellant wasin
apositionto reviseits Plan, after the prevented planting changes were implemented, and before the
Plan was mutually agreed to.

Further, even after the Plan was agreed to, under the terms of the SRA, Appellantisinapasition to
designate an MPCI contract to the most favorable SRA fund, at any time, within 30 days after the
MPCI contract is sold to the producer. MPCI contract sales will generally occur even after the
contract change date, because producerswill wait until al changes are in before making decisions
about their insurance coverage. (FF 2, 4, 13.)

Findly, Appellant could have submitted arevised Plan under theSRA at any timeto reflect changing
business or sales conditions (FF 3). Appellant now assertsin an affidavit that it had done so, and
that FCIC regjected its revised Plan (FF 12). Itisnoted that Appellant submitted many revisionsto
its Plan and that the parties mutually agreed to the Plan after the prevented planting changes were
made (FF 12). Appellant has failed to produce a copy of any rejected revision. If in fact this
particular revision was rejected, Appellant has failed to show that its allegedly rejected Plan
revisionswould have met the criteriafor FCIC to have favorably considered therevisions, i.e., that
FCIC's actions substantially increased Appellant’s risks for MPCI contracts previously written.
Indeed, Appellant failed to seek an administrative determination regarding the propriety of the
aleged FCIC rgjection. See 7 C.F.R. §400.169(a).? Finaly, given the rather complete record that

2 Under 7 C.F.R. 8 400.169(a), if the Company believes the Corporation has taken an action
not in accordancewith the SRA (imprope’ly rejecting revisionsto Appellant’ s Plan), it may seek an
administrative determination from FCIC, appeal such determinaion within FCIC within 45 days,
and then seek further review from this Board within 90 days of afind administrative determination.
Appellant has not alleged, nor has Appellant provided any evidence that it sought such an
administrative review for an improperly rejected revision to its Plan.
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presently exists on this issue, Appellant’s bare affidavit is now insufficient to preclude granting
summary judgment on thisissue.

B. FCIC Failed to Make the 1996 Prevented Planting Changes Before the Contract
Change Date

By way of background, the FCIC has been selling crop insurance for over 50 years through the use
of regulations. Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947). For at least the last
30years, FCIC offered arop insurance policiest o producers with contr act change dates 15 days prior
to the termination dae for the policy. 7 C.F.R. 8 401.111 (1970), Clause 7, Contract. Thiswas at
atime when FCIC dealt with producers directly and without the benefit of insurance companies.
Thus, the contract change date wasonly relevant between FCIC and the producer. A review of the
regul atory changesi mpl emented by FCICi ndi catethat they were generally madeprior to the contract
change date. Moreover, the change dates generally did not relae to what has become to be known
as the beginning of the reinsurance year, July 1. 7 C.F.R. 88 401-436 (1980). The regulations did
not provide for crop insurance sales by privateinsurers until 1983. 7 C.F.R. 8 400.27 (1983). A
review of the C.F.R. indicates that since then, changesto the crop policies were generally made by
regulation, and that these changes have generally been implemented by the change dates.

There is no dispute that the contract change date for the affected crops is November 30, 1995.
Appellant’ sposition inthe previous section that the contract change date offered it no protection has
merit. Here, the parties argue over whether the prevented planting changes became effective on
November 30, 1995, the date the rule itself states it was effedive, and the date it was filed; or
December 7, 1995, the date the rulewas actually published. Thisdispute need not beresolved, since
it does not affect the outcome of the appeal. In any event, inBritish American Commodity Options
v. Bagley, 552 F.2d 482 (2d. Cir. 1977), the court declined to delay the effective date of al15-day
acceleration of the rule there in issue, where good cause was shown for the acceleration, and the
plaintiff made no showing of prejudice. Here, Appellant has conceded that thecontract change date
offeredit no protection. Moreover, Appellant hasfailed to show how the 7-day delay inthe éfective
date of the rule damaged it.

C. FCIC’S Regulatory Changes do not Insulate it From Liability for Breach of Contract

Appellant relies on United States v. Winstar Corp., 518 U.S. 839, 116 S. Ct. 2432 (1996), and the
fact that FCIC paid Appellant for 1995 SRA expensesthat aresimilar towhat it isclaiming for 1996.
Appellant states that FCIC should bear the added expenses resulting from its desire to promote the
socia elements of crop insurance, asserting that FCIC bows to Congressional pressure on behalf of
constituentswho complainthat theinsuranceratesaretoo high. Appellant claimsFCIC reactstothis
pressure by refusing to set rates that are acduarially sound. (Resistance, pp. 48-56.)

In Winstar, the facts indicate that plaintiff was induced to enter into an arrangement based on
Government representationsthat werelater madeimproper by an Ad of Congress. The Courtinthat
instance found that while the Government always had the right to regulate it had waived itsdefense
of sovereign immunity against damages for such regulation, when it made improper the very
inducementsrelied upon by the plaintiff. Under the present facts, Appellant has not shown that it
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relied upon any specific Government inducement to enter into the SRA, that was later madeillegal
or improper asin Winstar. Thus, Winstar provides no basis for recovery under the presant facts.

The question regarding the actuarial basisfor the ratesis considered below under the section where
Appellant more specifically and directly addressed thisissue.

D. Appellant has not Waived its Current Claim by not Bringing Similar Claims in the Past
| do not disagree, but see the reference to 7 C.F.R. § 400.169(g), footnote 2.
E. FCIC’S Rate Making is not Entitled to Deference

Relyingon 7 U.S.C. § 1506(h) and § 1506(0)(1)(D), Appellant asserts that FCIC is required to
assemble data for establishing actuarid sound bases for insurance, and to take ather measures to
improvethe actuarial soundnessof thecropinsuranceprogram. Appel lant f urther assertsthat FCIC
may only offer insurance coverage if sufficient actuarial datais available, 7 U.S.C. § 1508(a)(1).
Appellant also assertsthat the law is clear that if an agency adopts arulethat isin contravention of
the plain meaning of a statute, or provides only a poor interpretation of itsrule, the agency sruleis
not entitled to deference. Lastly, Appellant asserts that summary judgment is not appropriate
because questions of fact remain as to whether FCIC' s rates were actuarially sufficient to cover
anticipated losses attributable to FCIC’s 1996 prevented planting changes.

The SRA does not address the question of FCIC’ s rights “to offer insurance if sufficient actuaria
data are available (as determined by the Corporation).” See 7 U.S.C. § 1508(a)(1). Nor does the
SRA address FCIC’ sright to take such actions as are necessary to improve actuarial soundness of
crop insurance coverage to achieve an “overall” lossratio of not greater than 1.1 during the period
inissue. See7 U.S.C. 8 1506(0)(1). These requirements are addressed by statute only. If these
grants of authority are sovereign powers, even an ambiguous term in the contract will not be
interpreted as a conveyance or surrender of sovereign power. Winstar, 518 U.S. at 878. Generally,
with certain exceptionsnot relevant here, theBoard isnot empowered to reform the SRA by granting
rights to Appellant, or ascribing obligations to FCIC, not addressed in the SRA.

Even if sovereign power is not in issue, Appellant must nevertheless show that the statutory
provisionit citesashaving beenviolated, isintended to confer on Appellant theright to themonetary
recovery it seeks. Appellant hasfailed to make such ashowing. Thus, evenif factual issuesremain,
the question of how much deference, if any, should be given to the ectuaria sufficiency of FCIC's
ratesis not reached. Further, asindicated below, areview of the relevant statutory provisionsfails
to indicatethat A ppellant i s entitled to recovery.

7 U.S.C. 8§ 1506(0)(2) provides that FCIC shall take such actions as are necessary to improve
actuarial soundness of crop insurance coverage to achievean “overall” projected loss ratio of not
greater than 1.1. Significantly, 7 U.S.C. § 1506(0)(1) concerns only the “overall” projected loss
ratio. Thus, it doesnot concernthelossratio for any specific natural disaster such asdrought, flood,
or disease. It does not concern thelossratio for prevented planting, or for insurance after planting
has occurred. 1t does not concern thelossratio asafunction of the type of crop planted. It does not
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concern the loss ratio of particular geographic locations such as the state or county. It does not
concern the lossratio for only spring or fall crops. Most significantly, it does not concern the loss
ratio experienced by an insurance company for a particular segment of its business, such as the
prevented planting segment at issue in this appeal.

Further, 7 U.S.C. § 1508(a)(1) provides that FCIC may offer insurance “if sufficient actuarial data
are available (as determined by the Corporation).” Thus, the Act vests FCIC with the authority to
determineif sufficient actuarial data are available, consistent with the purpose of the Act, whichis
to improve the economic stability of agriculture through a sound system of crop insurance. There
isno dispute that FCIC increased premium ratesfor 1996, in someinstancesrather significantly (FF
11).

Essentidly, Appellant’ sallegesthat Appellant’ s prevented planting indemnity exceeded premiums.
Evenif Appellant can show this, mutuality of obligation would requi re that Appellant repay FCIC
in those areas where premiums exceed indemnity. Appellant has provided no basisfor interpreting
the SRA or the Act to achieve such aresult. Mareover, thisresult would be contrary to the statutory
requirement that reinsurers bear a sufficient share of any potential loss. 7 U.S.C. § 1508(k)(3).

Finally, theAct at 7 U.S.C. 88 1508(d)(1) and (d)(1)(B) providesthat the FCIC shall fix adequate
premiums* asthe[FCIC] determinesare actuarially sufficient” to attain an expected | ossratio of not
greater than 1.1. Appellant has not shown that FCIC failed to echievethislossraiofor 1996. Even
if FCIC had failed to achieve it, as stated above, Appellant has not shown that the loss ratio
requirement was anything other a Congressional budgetary consideraion, rather than a provision
intended to confer rights on insurers through the SRA.

Thus, FCIC is entitled to summary judgment on thisissue.
F. Appellant Suffered Losses on Account of the FCIC Breach of the 1995 SRA
Appellant asserts that the measure of damages for breach of contract is based on the expectation

interests of the non-breaching party. As a genera proposition, | do not disagree. However,
Appellant has not shown a basis for entitlement.
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G. This Board Should Deny Summary Judgment Because Discovery is not yet Complete
Appellant asserts that the FCIC's motion should be denied because it wishes to continue the
depositions of FCIC's Senior Actuary and Chief of the Aduarial Design Section. There is

considerableevidence of rate-making already in the record, and additional evidence on this subject
would not be useful, for the reason expressed above.

H. FCIC Failed to Adjust Premium Rates for Fall 1995 Planting
FCIC concedesit did not increase the rates for the 1995 fall crops. However, there was no need to
do so becausethe 1995 prevented planting changes were not made applicableto the fall 1995 crops
(FF9).

RULING

The Motion should be granted and the appeal denied.

EDWARD HOURY
Administrative Judge

POLLACK, Administrative Judge, dissenting.

| respectfully dissent from the opinions of my colleagues and find that FCIC’ s motion should be
denied. That said, however, asto severa issues| agree that summary judgment is appropriate. |
agree that summary judgment should be granted FCIC as to the Appellant’s contention that the
issued changes on the 1995 contract are binding as to the 1996 SRA, on the Appellant’s claim for
reimbursement for premiums assod ated with the fall planting, and on the Appellant’ sgeneral claim
of failure of FCIC to act with good faith and fair dealing.

BACKGROUND AND SUMMARY

Appellant hasfiled an appeal whereit contendsthat itis entitled to compensati onasaresult of FCIC
breaching the 1996 SRA between the paties, by FCIC unilaterdly changing Appellant’ srisk under
the 1996 SRA when FCIC made changesto the prevented planting provisionsof the contract and did
not adequately nor properly compensate the Appellant. FCIC made changesto the 1996 SRA after
that contract was entered into by the parties. This dispute centers on whether FCIC had aright to
make those changes without having to compensate the A ppellant for theadditional costsitincurred
asaresult of the change, beyond wha FCIC paid Appellant inrate adjustmentsfor 1996. Appellant
makes several other arguments, one of whichisthat FCIC breached the contract by failing to provide
actuarially sound rates in making the referenced rate adjustment. Although | find that the rate
adjustment amount and procedure are issues which must be weighed in determining if therewas a
breach, | do not see that matter independently either allowing or defeating the claim. Rather, the
matters surrounding the rate making and actuarial soundness of the rate adjustments madein 1996,
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are one of anumber of eementswhich go to the severity and effect of the disputed change to the
SRA on the Appellant’s contract obligation.

FCIC’s MOTION

FCIC in filing its motion was very clear in setting forth why it believed the Board should grant
summary judgment. FCIC contends that the method and manner it used to makethe changesand the
measures it took to compensate the Appellant were permitted under the contract and thus did not
violate any contract obligaion. Assuch, initsview, the FCIC actionsdid not constitute a breach.
FCIC says that at all times it acted within its legal authority when it made the 1996 prevented
planting changes. FCIC infiling the motion specifically stated that it acted within itslegal authority
becausethe changeswere made (1) before the contract change date; (2) Appellant was compensated
by rate adjustment in compliance with law; and, (3) the change occurred before any losses were
incurred.

As athreshold matter, | find that Appellant has established as a matter of law, that under certain
circumstances, changesto prevented planting can constitutea breach of the contract. FCIC doesnot
have an absolute right to make changes without running the risk of committing breach. That
conclusion is based on several fadors.

First, and most important, the possbility of breach isdemonstrated by what occurred between FCIC
and the Appellant asto the 1995 SRA. In 1995, FCIC made prevented planting changes and made
those changes after what has been characterized as the contract change date. FCIC acknowledged
that the 1995 SRA changeswere abreach of Appellant’s 1995 SRA, and as aresult of that admitted
breach, compensated Appellant for the costs Appdlant incurred because of the added risk. Further,
FCIC statesat its proposed (Finding of Fact (FF) 29) (inits memorandum in support of its motion),
that FCIC can beliable for breach for actions it takes in making prevented planting changes. The
fact that FCIC can be liable for breach does not necessarily defeat its motion. That is because
FCIC’ sliability dependsnot on whether FCIC coud breach, but rather whether itsactionsinrelation
to the 1996 SRA constituted breach.

That said, however, this matter is before the Board on summary judgment. In deciding this case on
that basis, FCIC' sinterpretation of itsliability under the contract must be given substantial weight
and cannot legally be ignored at this stage of the proceedings. FCIC’s actions in acknowledgng
breachin 1995 (albeit under somewhat different fact circumstances) would negate, & thispoint, the
contention that there is some sovereign or other statutory or regulaory bar to Appellant claiming
breach. It is also of no small import that FCIC does not contend in its motion that it has any
regulatory or statutory immunity which would bar A ppellant from seekingcompensation for breach.
Rather, what it saysisthat it performed in accordance with the contract, was entitled to make the
changes here in the manner it did and therefore did not commit breach.

Accordingto FCIC, aslong asit (1) made the changesin prevented planting before the change date
of the contract; (2) adjusted the premium ratestoaccount for the additional risk; and, (3) completed
those stepsbefore any crop losseswereincurred, FCIC acted withinitscontractual rightsand did not
commit breach. Therefore, deciding the motion as presented by FCI C requiresthe Board toexamine
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whether the elements put forth by FCIC wereindeed metand second, if met, whether FCIC iscorrect
as a matter of law that compliance with those steps will defeat any breach claim.

Thefirst element which FCIC focuses on is FCIC' s contention that it made the 1996 change before
what it characterizes as the change date on the contract. As a preliminary point, the change date
relied on by FCIC is not acontractual provision which appears in the SRA between Appellant and
FCIC. Instead, it rdates to a contract provision in the Multi Peril Crop Insurance contract (MPCI)
between Appellant and thefarmer. The operation of the change date, and more specifically how and
why it gives FCIC aright to change the SRA without any cast, is not at all clear from the language
relating to the change date (even from the MPCI). There is no statement or provision in either the
SRA or MPCI which says that FCIC can change the prevented planting provisions of the contract
without having to compensate (but for rate adjustment) an insurance company for any added costs
incurred becauseof increased risk. Therefore, to the extent FCIC relies on the language of d@ther the
SRA or the MPCI, | find that it hasfailed to establish that the change date language givesitthe legal
right claimed.

Second, even if the changedateisasinterpreted by FCIC, thereis considerabl e disputeover whether
FCIC did or did not make the changes by what it characterizes asthe change date. Thereis clearly
adisputed fact as to whether the changes were made by November 30 as contended by FCIC. My
colleagues have come to the same conclusion asto thislimited matter. Accordingly, FCIC has not
established one of the factual predicatesto its own motion.

Inlooking at the motion asfiled by FCIC, itis clear to methat the Board has anumber of questions
to be resolved before it can determine the legal effect of the change date and whether FCIC has
complied with the interpretation put forth. FCIC's asgument isreplete with references to how the
parties have operated in the past and how FCIC has made changes for years without compensation.
FCIC chargesthat the A ppellant hasrecognized FCIC’ sright to make changes. Appellant, however,
has contested that laer point, noting that while changes have been made to SRA contracts and
Appellant has not objected in the past, the changes (whereit did not object or pursuefinancial relief)
were of a significantly different nature than the change at issue here. | am na prepared here, to
conclude that FCIC either does or does not have a right to make changes, such as the one in issue
inthisappeal , without having to compensatethe Appellant. Thereisevidence that this appeal could
very well be decided on the basis of course of deding and how the parties have interpreted their
obligationsinthe past. However, adecision on that basisis not appropriate for summary judgment
asit requires aweighing and a decision on disputed and incomplete fects.

As to the second prong of FCIC’s motion, which deals with adjusting the premium rates, FCIC
asserts that under the Federal Crop Insurance Act, it has the right and dbligation to make rate
adjustmentsand that deference should be given to its determinations. Accordingly, as| understand
FCIC, it essentially saysthat the Board should accept without challengetha FCIC properly adjusted
the rates (met all necessary statutory and regulatory requirements), and thusiif it properly adjusted
therates, then it met its second prong or obligation. Even werel to accept FCIC' s contention that
itisentitled to deference, that doesnot provideatotal shield. That may indeed makethe Appellant’s
job harder in showingafailure of FCIC to meet its obligation, but it does not create abar. Herethe
Appellant has asserted and provided evidence that the rateswere not adequately adjusted to account
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for risk. It has spent substantial timeinitsresponseto FCIC’smotion, in pointing out considerable
evidence and examples as to the various defects in the FCIC rate adjustment process and FCIC's
calculation of the rate adjustment. | am not prepared to dismiss those assertions on the record
presently before the Board.

For example, the Appellant challenges (1) that FCIC failed to consider the most recent data; (2) that
for 1996 prevented planting rates, FCIC did not rely upon information reported to the Agricultural
Stabilization and Conservation Service (ASCS) as prevented from planting, but rather used the
number of acresreported to ASCS as ghost acres; (3) that FCIC refused to takeinto account itsown
1995 prevented planting loss experienceto cal cul ate the proposed ratesfor the 1996 insurance year;
(4) that FCIC wrongfully dismissedits 1994 prevented planting |oss experience; (5) that FCIC used
outdated rating techniques and lacked statistical databases for proper andysis of coverage levels;
and, (6) that FCIC used ASCS data and rejected its own 1995 historical data which was data under
similar rulesto 1996. Appellant also rased issuesastothevalidity of FCIC’ s cost benefit analysis,
which accompanied the 1996 prevented planting regulaions. Whether Appdlant can prove these
claimed defects, whether it can establish that they are material and whether it can show that the
impact and severity (taking into account that thisis a risk sharing contract) were not within the
contemplation or scope of the contract, are all matters which ultimately must be sorted out and
resolved. Similarly, the parties will have to deal with how and to what extent these matters are
affected by other contract clauses and the prior pradtices and courseof dealing between the parties.
If Appellant can show that the errorsit identifies as to rate making are serious and represent a lack
of duediligence on the part of FCIC and it can show that its costs on thiscontract disproportionately
changed because of the changes to prevented planting, then potentially it could establish that the
adjustment was so inadequate to not meet FCIC'’ s contract obligation. All of the above are matters
that in my view cannot properly be resolved at this time on summary judgment.

Asto the last prong of FCIC’ s defense, which is that the losses had not yet occurred at the time of
the change and adjustment, the record is clear that the changes in issue here predated the losses.
However, what | do not know and cannot determine from the record is what weight or importance
does FCI C contend that the Board should giveto thisparticular matter in the context of the other two
prongs. Isit FCIC’ sposition that we areto givethe various criteriaequal weight, does FCIC believe
that all must be present to avoid breach, or is something less sufficient?

Findly, asindicated above, FCIC isclear initsbrief supporting the motion, that this caseturnsvery
much on what has been the parties’ course of dealing through the years as to FCIC making changes
to SRA’s. FCIC has also put into play how the parties have interpreted clauses. These matters by
their nature involve factual analysis and cannot be resolved on the record before the Board.

In summary, Appellant can establish for purposes of summary judgment that the change was made
after the contract change date. It can establish that the premium was not adequately adjusted or
arrived at with due diligence. Appellant can also arguably establish that the change date is of no
importance and even if it were met, nothing in the clause and language gives FCIC the legal right
to make changes without compensation. Essentially, Appellant can show that under the basis used
by FCIC to justify summary judgment, FCIC has not met its burden.
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| decide this case on the record and arguments before me. While FCIC may establish at some later
datethat other clausesin the contract operate to minimize the sgnificance of its failure to meet the
above prongs (assuming on afull hearing that wefind that the prongswere not met) and while FCIC
may be able to show a course of dealingand course of interpretation which establishesthat changes
wereallowed and expected without compensation, those are all mattersto be devel oped and resolved
through ahearing or onthe merits. They are not appropriate mattersfor resolution on this summary
judgment record.

Findly, in denying FCIC’'s motion, | assume that FCIC understands its contract, how it has been
interpreted and applied, and what defenses are properly available to it. | approach my analysis on
the basis that one must infer from FCIC’ s decision to argue summary judgment on the basis it has
that FCIC does not see, at thistime, another summary judgement basis. | infer from FCIC’ sfailure
to argue other points (those relied on by the majority) that FCIC recognizes that any other defenses
will require factual development and will require the Board to dedde contested evidence. That in
no way impliesthat FCIC cannot ultimately prevail on the merits but it does support denial of the
motion at thistime.

DECISION OF MAJORITY TO GRANT SUMMARY JUDGMENT ON OTHER BASIS

As athreshold matter, | point out tha the opinions of my colleagues, i n their respective grantings
of summary judgment, are not based upon the theory and argument put forth by FCIC in presenting
thismotion. Further, the decisions of my colleagues do not in my view fully reflect the arguments
put forth by the Appellant. While | recognize that thereis clear authority for atribunal to look at
matters other than that raised by the parties, | believethat atribunal must be careful in that regard.
That is particularly the case where the new theories being relied on by the tribunal do not rest on
purely legal basis and involve some weighing of facts and interpretation of clauses, regulation and
statute. That is particulaly the case here, whereit isclear from FCIC’ s motion that interpretations
have evolved through course of dealing and thus pure reliance on language (without a full
understanding of its history and context) may not be appropriate. Consequently, in this case, |
believethe Board goestoo far in deciding thismotion on abasis other than thelimited bag s put forth
by FCIC.

Where in a summary judgment motion, such asthis, the Board moves into matters which involve
some factual determinations, the Board deprives both parties of their right to address and clarify
various matters. Appellant was presented with a motion from the Government which identified
certainfactsasnot disputed and which addressed certainlegal issues. Totheextent the Board moves
outside of those facts and into new legal theories as| find isthecase here, theBoard runsthe risk
of prejudicing the non-moving party by not allowing it to factually devdop itsresponse. The object
of summary judgment is not to throw the entire case up against thewall and make the non-moving
party defend on every potential issue, whether or not raised by the moving party. Rather, summary
judgment should be used to focus on specific and definableissueswhich requirelittle, if any, factual
development or controversy, and where disposition essentially rests on alegal basis.

Judge Vergilio at pages 2 and 8 of his opinion summarizes why he grants the motion. He concludes
that summary judgment isjustified because Government adions did not violate the SRA and/or the
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insurance company provided insurance and dealt with FCIC asif the changeswerefully applicable.
The second “or” bads alternative for granting summary judgment appears to be that even if the
change was made after the change date and even if the premiums may not have been propely
adjusted, Appellant loses as a matter of law because Appellant proceeded with the contract and
accepted the changed premiumsand did not dispute FCIC’ sactions. | disagreethat the record before
the Board allows the Board to grant summary judgment on any of the bases relied on by my
colleague.

Judge Vergilio concludes that the insurance company has not demonstrated that 7 U.S.C. § 1508
permitsAppellant to directly challenge premium rates. Hefurther findsthat the adjustment of rates
affects the direct interest of the Government. He then concludes that the “parties’ have not
addressed whether the Government has waived its sovereign immunity to permit achallengeto the
rates, which are incorporated into the SRA.

| do not find any of the above to be an adequate basis for granting summary judgment. This appeal
Is not about a challenge to 7 U.S.C. § 1506 or § 1508, nor is it about sovereign immunity. The
statute dealing with soundness of rates, issimply astatement asto the overall policy which FCIC is
to attempt to achievefor its program. On the evidence before the Board, | do not see that statutory
policy, ascreating abar to abreach daim evenif the“ soundness’ appliesto the overall program and
| am not convinced as to what the legidative history holds. To find that the statute provides a bar,
would essentialy let the Government increase with total immunity, onecontractor’ srisk a hundred
or even thousand fold, aslong asthe overall program ratio met the statutory standards. 1 do not find
that reasonable and cannot conclude that compliance with the ratio serves as abar. Such a result
would ignore how much of adisproportionate effect achangein prevented planting risk might have
on an individual insurer or even particular crop category.

Moreover, in framing its motion asit dd and in paying adjusted premiumsin 1995 due to breach,
FCIC clearly shows that it does not see 7 U.S.C. 8§ 1508 as a barrier which negates consideration.
What isrelevant to this appeal isthat, as conceded by FCIC, an element of avoiding breach is the
proper adjustment of the premiums. That is one of FCIC'stests. | see no legal authority or basis
which bars Appellant from proving that FCIC did not properly adjust the rates. To the extent
determining the adequacy of the changed rates for 1996 i nvolves examining compliance with 7
U.S.C. § 1508, that may be relevant, but in my view it is not at this stage dispositive.

As set forth above, the Appellant presented significant evidence as to where it believes Appellant
failedto properly adjust ratesand follow 7 U.S.C. § 1508. The Appellant hasraised legal and factual
guestions as to the nature of FCIC’ s acts in implementing the statute and FCIC’ s obligation not to
hinder or make more difficult Appellant’ sperformance. The question hereis not FCIC’ s right to
make premium adjustments but rather whether in making those adjustments, FCIC complied with
thelaw, and whether and to what extent therates, as adjusted, properly compensated the Appellant,
again taking into account the risk-sharing nature of this contract and the added risk.

Judge Vergilio also engages in statutory interpretation and the interplay of 7 U.S.C. § 1508 and
§1506. He concludesthat all FCIC needsto do to meet its obligation astoproperly fixing ratesis
for FCIC to improvethe actuarial soundness of the program and if FCIC has donethat then it has
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met its contract obligations. Again this position iscontrary to what FCIC hassaid all dong. FCIC
initsbrief and in depositions has stated that it has an obligation to use actuarially sound rates. The
Board is putting forth adifferent standard, one not argued by theparties. The Board isengagingin
fact finding and interpretation without an adequate record beforeit. 1 am not prepared to make the
legal conclusion, as does my colleague tha all FCIC hastodo to meet its obligaion asto premiums
inthis caseisto have adjusted the rates so it would improve the actuarial soundness. Finally, even
if the obligation wereimprovement as Judge V ergilio finds, then westill would haveto decidewhat
constituted suffident improvement.

Another basis found by Judge Vergilio is that Appdlant cannot prevail because it faled to timely
appeal. Here he seems to say that in order to pursue its claim, Appellant had to protest the FCIC
action within 45 days of the rule making, the premium losses or other FCIC adions. This basis
attempts to interpret the regulation at 7 C.F.R. 8 400.169(a) which states in pertinent part:

(@) If the company believes the Corporation has taken an action that is not in
accordance with the provisions of the Standard Reinsurance Agreement or any
reinsurance agreement with FCIC, except compliance issues, it may within 45 days
after receipt of such determination, request, in writing, the Director of Insurance
Servicesto make afina administrative determination addressing the disputed issue.
TheDirector of Insurance Serviceswill render thefinal administrativedetermination
of the Corporationwith respect to applicable issues.

| strongly disagreewith hisconclusion that the above provisionjudifiesgranting summary judgment.
First, FCIC has not made this argument, which aggain reflects tha it does not see any timeliness
problem with the appeal. Second, hisinterpretation ignoresthe requirement that the 45 days are to
run after “receipt of such determination.” Theuse of theword * determination,” although not defined
in the regulation, clearly contemplates a specific documentary notice to the contractor from an
official authorized totaketheaction. Implicitly, totrigger the 45-day response time, the notice must
either directly or constructively identify the document being received by Appellant, as a
determination requiring a 45-day response.

To apply the regulation any differently would first substitute the Board’ s judgment for how the
parties have heretof ore appeared to apply theregulation. Again, | point out that FCIC has not argued
the broad reading of the regulation which has been put forth by my colleague. Further, it would
leave the matter of what is a determination (so as to trigger the 45 days) so vague, as to make it
amost impossible to adminider. Finally, to apply Judge Verglio’'s reading would require a
contractor toinitiaterequestsfor determinationsevery timeanything was donethat might potentially
be an action that the contractor considers could be a violation of the contract. That type of open-
ended readingis simply not logcal nor what the regulation contempl ates.

Accordingly, for purposes of being barred under 7 C.F.R. § 400.169, | read the regulation to
implicitly require that there is either a written determination by FCIC which is ather specificdly
identified as a“ determination” or FCIC must show that the reinsurer knew or should have known
that the relied on action put forward by FCIC as a determination was a “determination” under the
regulation and wasa* determination” which triggered a45-day response To allow JudgeVergilio's
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conclusion to stand would open up an administrative nightmare of stealth determinations. To read
theregulation as| do, simply provides certainty and order, which is al so reflected in how the parties
have applied the regulation in the past. To rule as does Judge Vergilio, has this Board provided an
interpretation which is inconsistent with how FCIC has treated the gpplication of the 45 days.

Judge Vergilio sets out athird reason for granting the motion. He concludesthat if the claim were
timely, then it is still not valid as the changes were outside of the SRA and thus not binding. He
states that even if the changeswere untimely, the changes were outside of the SRA and then by the
termsof the SRA, the insurance company was not obligated to extend insurance and FCIC was not
obligated to provide premium subsidy. As | understand his reasoning, the Appellant could have
opted to walk away and since it did not, it now cannot claim monetary relief.

A party is not obligated to walk away from a contract in order to retain a claim. Among elements
needed for continued peformance to berelevant as a bar, there has to be prejudice shown to the
breaching party. W. R. Tonsgard Logging, Inc, AGBCA No. 89-137-1, 94-2 BCA 1 26,925. See
Northern Helex Co. v. United States, 455 F.2d 546, 197 Ct. Cl. 118 (1972); Scott Timber Co.,
IBCA No. 3771-97, 99-1 BCA 1 30,184. Theremay be ciracumstances wherefailureto walk or lack
of notice may be a defense to a clam, and that may ultimately be proven here however, that
requires development of facts and requires the Board to engage in factual analysis beyond what is
appropriatefor resolving summary judgment. To concludethat Appellant loses becauseit did what
FCIC required and demanded, instead of taking the risk of walking away, hasno legal foundation.
Second, it by necessity presumesthat if the insurancecompany was not legally obligated to perform
and nevertheless elected to continue the contract, it waved itsrights. Asto that latter point, it
requires an estoppel analysis, which againwas not the basisof FCIC’s summary judgment motion
and which again presents a scenario which needssignificantly more factual development beforeit
can be resolved.

| now addressthe second aternative basiswhich Judge V ergilio set out, whichwasthat theinsurance
company dealt with FCIC asif the changeswere applicable. To methisisan estoppel or lachesbads
and not appropriate for summary judgment in thiscase. Judge Vergilio concludesthat Appellantis
bound to the changes as amatter of law because the A ppellant had the opportunity to change itsrisk
before the contract became bindingand did not protest until long after the losses had been incurred.

Animportant element of that segment of the decision isthe conclusion of both majority judges that
the Appellant did not protest the imposition of thechangesinatimely manrer. Itisnot clear to me
whether in either of my colleagues’ view, aproven pratest by Appellant would have changed their
respective determinations. However, | must point out that | strongly disagree with their factual
conclusion. 1 find that the Appellant hasclearly met its burden to raisea material factual dispute
over whether Appellant protested. For my colleaguesto find otherwise, isin my view, a much too
narrow application of the principles on how to treat evidence for summary judgment.

The Appellant statesin an affidavit from its vice president the following:
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13. Onseveral occasions, | and othersat my direction, requested that the FCIC allow
American Growe's Insurance Company to amend its 1996 plan of operation due to
the FCIC’s 1996 prevented planting changes. The FCIC refused these requests.

Bothmy colleaguesfind that theaffidavit isinsufficient to raise afactual dispute. Both support their
view in large measure by citingto the fact that therecord contans several documents which deal
with modifications or changes to the SRA and/or plan of operation and those changes occurred
during the time frame after November 30, 1995, and continuing into April 1996. Both basically
concludethat those documentsnegate the statementintheaffidavit or that alternatively, the presence
of the documentsin the record requires that Appellant’s affidavit be more specific thenitis.

Appellant does not have to prove its case on summary judgment. It only has to show that thereis
agenuine disputeover amaterial fact. Mingus Constructors, Inc. v. United States, 812 F.2d 1387
(Fed. Cir. 1987). A material fact is one which will make a difference in the outcome of the case,
Andersonv. Liberty Lobby, Inc., 477 U.S. 242 (1981). Appellant has donethat by identifying what
it did, “it protested the refusal to let it change its plan of operation” and by identifying who did it,
“the vice president of Appellant.” It must be presumed that the vice president will be ebleto give
specificdatesand circumstances. That detail isnot required for meeting the standard of establishing
the existence of a material factual dispute. Moreover, while the documents cited as being
inconsistent with the Appellant' s affidavit, deal with changesto the SRA and plan of operation, the
Board doesnot have detail sastothe dollar impact, if any; why those changeswere made or required;
and why Appellant chose to deal with them as he did. They further do not deal with prevented
planting. Further, none appear to have been protested and denied, which creates a very different
factual scenario. Finally, none of the documents specifically address the protest claimed by
Appellant in hi s&ffi davit and thuswhat themgjority isdoing is drawi nginf erencesinfavor of FCIC
from the documents. That is not the proper legal approach.

From alegal standpoint my colleague rejectsthe affidavit asinsufficient onthebasisthat itisamere
allegation and thus not adequate under Federal Rue of Civil Procedure 56(c). That rue states:

When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegationsor denialsof theadverse
party pleading, but the adverse party’ s response, by affidavits or otherwise provided
inthisrule, must set forth specific facts showing there isagenuineissuefor trial. If
the adverse party does not so respond, summary judgment, if appropriate, shall be
entered against the adverse party.

| strongly disagree that the affidavit does not meet the Rule 56(b) standard. First, under Rule 56(b)
there is no requirement that a defending party (in this case FCIC), filing a motion for summary
judgment, must provide supporting affidavits. Thus, therewasno legal requi rement here that FCIC
provide affidavits and other evidence in order to make its motion. This of course reflects the fact
that some cases are decided on purelaw. That said, however, while one need not provide affidavits
to support its position, a party cannot prove acritical affirmative fact without an affidavit or other
citeto evidence. Inthiscase, theonly allegation by FCIC asto Appellant’ salleged failureto request
amodification to its Plan of Operation is the bald statement, at page 27 of the FCIC brief, where
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FCIC states, without citation to the recordor affidavit, that “ AGIC never requested arevision of its
Plan of Operation to mitigate any perceived risk associated with the 1996 prevented planting
changes.” While | realize that FCIC is put in a difficult position on summary judgment of
“establishing” an absence of protest, that does not change the fact that thisisa summary judgment
motion. On such a motion the law requires that we take Appellant’s affidavit and apply toit all
reasonable inferences in Appellant’s favor. We do not attempt to apply favorable inferences to
FCIC salegations. United Statesv. Diebold, 369 U.S. 654 (1962). TheBoard' staskistonotweigh
competing evidence but rather to simply determinewhether there exists a genuine disputed issue of
material fact that issuitablefor resolution at trial. Alvarez & Associates Construction Co., ASBCA
No. 49341, 96-2 BCA ] 28,476, EFG Associates, Inc., ASBCA No. 50546, 99-1 B.C.A. 1 30,231.
Further, itisimportant to recognizethat FCIC doesnotinitsbrief arguethecircumstancesor impact
of the letters now relied on by my colleagues. It isthe Board which raises the contention that the
letters are contradictory documents, which must be overcome by a stronger affidavit than that
provided. Once again, | find that my colleagues have expanded the scope and fact finding on this
motion, beyond what islegally permissible.

Further, in the explanatory note of Rule 56(c) of the Federal Rules of Evidence, the commentators
note that the last sentences in the above-quoted portion of the rule (the language dealingwith mere
denia sand averments) were added to overcome alineof cases which had impaired the utility of the
summary judgment device. In describing what had raised this concern, the commentator references
the scenario where the moving party has supported its motion with affidavits or other evidence,
sufficient to show that thereisno issue asto amaterial fact, and the adverse party in opposing, does
not produce any or not enough evidentiary matter but instead restson avermentsin pleading. Insuch
instances the Third Circuit had taken the view that summary judgment must be denied if the
averments were well pleaded, not suppositions, conclusory or ultimate. The change to Rule 56(c)
was to make clear that adenial in pleadings was not adequate.

What Appellant has presented here is not merely a denial or averment in a pleading, but rather
Appellant presentsastatement of fact, by acorporate offidal of the Appellant who specifically states
that he and others made protests. While Appellant has not identified dates and circumstances, this
isfar from abald denial. A bald denial would be a statement in the affidavit that the Government
isincorrect. Thereismorehere. What we haveisidentification of the person making the statement
and the nature of the statement he made. That is sufficient under the law.

Turning to another portion of the decision of Judge Vergilio, hefindsit important that the plan of
operation was still in effect at the time of the changes and Appellant could have changed the plan.
| find the record very unclear as to the dates that the plan of operation and the contract came into
binding effect and what if anything Appellant could do or was entitled to do asto modifying the plan
of operation. The record requires amplification or otherwise we proceed on supposition and
speculation. Although | am still unclear on the record as to when the plan of operation was
approved, FCIC initsbrief in support of its motion states at page 26 that “ There is no question that
the November 30 contract change dateis after the July 1 start of the 1996 reinsurance year and after
the datethat AGIC submitted its plan of operationsand after the date that plan was approved.” Thus
for purposes of summary judgment, to the extent that it is important when the change was made (in
relation to the plan of operation), FCIC issaying initsbrief that the change occurred after approval
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of theplan. Further, regardless of whether the plan was approved or not, at the time of the changes,
the question still remains as to what extent Appellant could modify that plan at the time and what
was the legal effect of adenial to modify by FCIC.

Matters relating to whether and how A ppellant protested the changes areall matters that go to the
legal doctrines of estoppel or laches. Ladhes is essentially a matter of pure prejudice. The facts
necessary for laches are not and have not been presented to this Board.

Asto estoppel, again any decision on an estoppel basisis premature. That is the case even if my
colleagues are correct as to their application of Appellant’s affidavit. In order to prove estoppel,
certainfactual predicates must be met: (1) the party to be estopped must know the facts; (2) hemust
intend that his conduct shall be acted on or mug so act that the party asserting the estoppel has a
right to believethat it is so intended; (3) thelatter must beignorant of thetruefacts; and (4) thelatter
must rely on the former’ sconduct to itsinjury. Emeco Indus., Inc. v. United States, 485 F.2d 652,
202 Ct. Cl. 1006 (1973). The burden of establishing estoppd ison the party using it. Here, FCIC
In its motion made no serious argument that it should be granted summary judgment because of
estoppel. Even moreimportant, FCIC hasnot provided evidence asto the needed elements. Again,
thisisaBoard-created issue and is simply not ripe for summaryjudgment. To make alegal finding
on estoppel or one of the companion theories, the Board has to engage in various factual
determinations, which this record currently cannot support on asummary judgment basis. Findly,
asamatter of law, thistimein the context of waiver, the Interior Board in Scott Timber Co., IBCA
No. 3771-97,99-1B.A. 130,184, citing Cities ServicesHelix, Inc. v. United States, 543 F.2d 1306,
1313-14 (Ct. Cl. 1976), noted that if a party injured by breach elects to continuewith the contract,
it can retain its damage claim. Thus, even where there is no objection, a party as a pure matter of
law does not necessarily loseits damage claim. Here, however, | find that Appellant has adequately
established that it protested.

Finally on thisissue, Judge Vergilio concludes as a matter of law that since the insurance company
assented to provideinsurance on the basis of established premiums, it cannat now claimrelief. That,
again, goesto the factual finding that Appellant posed no objection and further presumesthat there
isalegal obligation to object.

Among the various bases set out by Appellant as breach wasits claim that FCIC breached the 1996
Reinsurance Agreement because it failed to set actuarially sound premium rates for the 1996
prevented planting changes effective for the spring cropsasrequired by 7 U.S.C. § 1508 (d)(1). For
purposesof thisBoard' s jurisdiction, thisdisputeisacontract matter and not adisputeover FCIC's
regulatory power and responsibilities.

Theratesthat were set for 1996 for “ prevented planting” are relevant tothis appeal because part of
the determination of compensable breach is whether and to what extent Appellant was injured. |
repeat here that thisis a risk-sharing contract and as such, determination of whether a change is
outside the scope of the contract and questions asto the propriety of rates must be considered in that
context. One element of deermining if there was a material changeisto look at the adjustment to
the premium rates which FCIC made to compensate Appellant for the changes. What is of
significanceinthiscaseis whether FCIC’ sactionsin making those adjustmentswere reasonableand
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done with due care toward the end of fairly compensating Appellant; and, was the sum that
Appellant received adequate compensation within the contempl ation of the contract. Itisimportant
to recognize that FCIC doesnot contend as amatter of law inthis case tha it hasthe right nat to fix
therateto reflect actuarial soundness. Rather, it saysthat it hasthe obligation and indeed complied.
| do not see complete compliance or failure to comply with 7 U.S.C. 8 1508 as being necessarily
dispositive of this appeal. Rather, it is only one element which is part of determining the
reasonableness of the rates. | do not see that this datute gives FCIC carte blanche authority to
change the rates however FCIC desires, aslong astherate meetsan overall 1.1 ratio. My position
is supported by the arguments of FCIC, the party most familiar (alongwith Appellant) in operation
of such contracts and application of statutes. FCIC has not argued the statute establishes a bar.
Rather, FCIC saysthat it isrequired to set itsrates in an actuarially sound manner and that if it fails
to do so, then that coud constitutea breach. (FF40; Appellant’ s Brief). To support itsposition, in
itsmotion, FCIC providedindetail thevarioussteps, considerationsand judgmentsthat it conducted
to meet its obligations as to actuarial soundness, including what data it looked at to determine the
expected additional outlay and then estimated the premiums that would be needed to cover those
expected outlays. It also addressed therole of Economic Research Service (ERS), another segment
of the Department, which conducted a cost benefit analysis, and addressed other matters such as
taking into account the risk of moral hazard. FCIC says, “these are material facts and, as shown
above, FCIC can meet its burden demonstrating that no material issues of fact exist.” While FCIC
may be right on the facts, | cannot conclude that there are no material disputes, particularly given
Appellant’s detailed challengein its brief.

Appellant spends approximately 15 pages detailing the history and analysis of premium setting for
the 1996 SRA. Among additional facts beyond those above are statements by Mr. Driscoll, chief
auditor for FCIC, commenting on alack of credibilityin FCIC prior rates, lack of formally defined
criteria for credibility, and a myriad of other matters. Put bluntly, the information put forth by
Appellantissuchthat | cannot fairly conclude on thisrecord that if someor all the mattersraised are
true, that A ppellant coud not establish that FCIC failed to provide actuarially sound rates, even were
that a dispositive issue. FCIC may be providing the proper interpreation of its statutory
responsibility and certainly if thereisnolegal loss, then that could be determinative of the gopeal.
However, on thisrecord, | cannot possibly condude that from FCIC’s overall analysis.

Findly, FCIC defends on the basis that even if there is a better rating methodology, it has the
authority to make policy decisions and those decisions are to be granted deference absent showing
arbitrary and capricious action on FCIC's part. It characterizes its decision to use the rating
methodology as just such a protected decision. It supports this by making the argument that the
Supreme Court has held that where a statutory term isambiguous or undefined, the court construing
a statute should defer to the reasonable interpretation of the term proffered by the agency. The
problem here, however, is that we are looking not only at policy but also to ministerial acts and
implementation. Thisis further complicated by the fact that the actions are taken in a contractual
context. While | recognize that there is law as to deferring to an agency on policy, that does not
decide this issue. Appellant can still challenge whether the policy was followed and provide
evidence to determine whether what FCIC describes as policy was simply implementation. To
qualify aspolicy, decisionsmust meet certain criteriaand that predicate has not been established for
many of the dleged FCIC wrongful acts.
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As the respective briefs of the parties make clear, many matters regarding material issues of fact
remain asto whether the FCI C increased the 1996 rates to account for the 1996 changes, the amount
of those rates, whether those rates were actuarially sound and whether the rates were arbitrary and
capricious. Under these circumstances, | cannot countenancesummary judgment. Nothingismore
illustrative of that than isthe fact that one of the prime elements argued by FCIC as to rate making
and the actuarial issue is the contention that FCIC acted in accordance with acoepted custom and
practice. Certainly the matter of custom and practice has significant factual elementsand againis
the type of issue not appropriate for resolution on summary judgment.

CONCLUSION

Taking all inferencesin favor of Appellant, asthis Board isrequired to do on asummary judgment
motion, the Appellant has presented sufficient evidence to defeat FCIC’'s motion. The motion
should be denied.

HOWARD A. POLLACK
Administrative Judge

Issued at Washington, D.C.
June 15, 2000



