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Before HOURY, VERGILIO, and WESTBROOK, Administrative Judges.

Opinion for the Board by Administrative Judge WESTBROOK. Separate Concurring Opinion
by Administrative Judge VERGILIO.

This appeal arises out of a Stendard Insurance Agreement (SRA) between the Rural Community
Insurance Company (RCIC or Appellant) of Minneapolis, Minnesota, and the Federal Crop Insurance
Corporation (FCIC). Unde the SRA, RCIC sdlsand administersmulti-peril crop insurance (MPCI)
whichinsuranceisreinsured by FCIC. TheRisk Management Agency (RMA), an agency of theU. S.
Department of Agriculture (USDA), is responsible for supervising FCIC and administering and
overseeing programs authorized under the Federal Crop Insurance Act, 7 U.S.C. 88 1501 et segq.
(FCIA).
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This appea involves Compliance Case No. SA-EF00-236 relating to 32 1994 crop year raisn
policyholderswhoseraisin cropswere affected by rain during thefall of 1994. RMA issued separate
undated Reports of Initial Findings (initial findings) on each one. Appellant was asked to provide
responsesby March 8, 1998 (Appeal File (AF) 95-1033). Find Determinations (determinations) were
issued July 31, 1998 (AF 1076-1261). In most cases, theinitial findings concluded that Appellant
failed to follow FCIC proceduresin adjusting the raisin claims of loss. At issuein many caseswas
the fact that Appellant released insured raisins for sale as distillery material rather than requiring
producersreconditioning them. Subsequently, RMA learned that someraisinshad been reconditioned
by third-party purchasers.

At issue are fina determinations the Sacramento Compliance Field Office (SCFO) signed and
transmitted for the Director of Insurance Operations deciding that Appellant isliable for atotal of
$1,410,348 inindemnity overpayment and $5,392 in premium overstatement. Appellant requested
reconsideration, but no further determinations were issued by RMA. Thistimely appeal followed.

Therecord contains USDA, Office of the Inspector Generd - Audit, Western Region, Audit Report
No. 03099-3-SF issued September, 1996 (IG report). The audit was performed jointly by the Office
of Inspector General (OIG) and the SCFO. Compliance determinations rely on this investigation.

APPELLANT’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Appellant’sMotion for Partial Summary Judgment (M SJ) pertansto 31 of the 32 policyholders for
whom compliance cases were initiated by the SCFO.! The compliance cases were based on the
premisethat Appellant failed to follow required loss adjugment procedureswhen it paidindemnities
to these policyholders for raisin lossesin 1994.

Inits MSJ, Appdlant argues that the determinations made by SCFO were in excess of contractual
requirements. Specifically, Appellant argues that RMA'’s reliance in some cases on Appellant’s
failure to require policyholders to recondition a representative sample of not more than 10 tonswas
misplaced, there being no requirement on Appellant to do so. Appellant also contends that the loss
adjustment procedures promulgated by RM A wereinherently defediveinthat they gaveresponsibility
for determining the capability of raisin reconditioning to interested third parties. Appellant argues
that FCIC had known the procedures to be defective and subject to third-party abuse for over 2 years
at the time the events in question occurred. Appellant also contends that an Informational Bulletin
which the SCFO’ s determinations cited as having been violated in the 1994 raisin loss adjustments
was not binding on Appellant.

! Payment to one of the 32 policyholders is unaffected by the motion. Payment to another is affected by the
motion to the extent only as to reconditioning issues and not as to share or |ease issues.
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RMA'’S OPPOSITION TO APPELLANT’S MOTION FOR PARTIAL SUMMARY
JUDGMENT

RMA frames the appea as one based, and capable of decision, on Appellant’s contractual
responsibility to perform certain acts and follow certain procedures when making loss adjustments
for rain damaged raisins and its failure to do so. RMA states that it is entitled to judgment on
Appellant’s contractual obligations and failure to comply with them, but that it is not submitting a
cross-motion for summary judgment “at thistime.”

FINDINGS OF FACT

1 The SRA requires Appellant to utilizeloss adjustment standards, procedures, forms, methods,
and instructions approved by FCIC. Itseffective datewas July 1, 1994. Appellant and FCIC arethe
parties to the SRA. (Supplemental Appea File (SAF), Val. A, page (p.) 36.)

2. The contractual loss adjustment standards and procedures were those in the FCIC’s Raisin
Handbook, Instructions for Loss Adjustment Forms Completion for the 1990 and Succeeding Crop
Y ears(Raisin Handbook) (SAF, Val. G, pp. 1902-54). The Raisin Handbook provided thefollowing
guidance for making a determination that raisins cannot be reconditioned: (a) document the severity
of the damage from either a USDA inspection or courtesy inspection done from adjuster-sel ected
samples; (b) contact local reconditioners with the results from the USDA inspection or courtesy
inspection to conclude if raisin production is reconditionable; (c) obtain a packer release from the
processor/buyer of the raisins; (d) if it is determined that the production cannot be reconditioned,
determined if the production has any value as distillery material (DM) (the Raisin Handbook then
directs the adjuster to the procedure for valuing DM); and (e) document sources and facts used to
make the determination on form FCI-63-A or, if needed, FCI-6 (SAF, Vol. G, p. 1907).

3. The Raisin Handbook treats raisins with a maisture content in excess of 24.3% in the
ingpection guidelines for (1) raisins released for DM; (2) production which will not be boxed
delivered and weighed asraisins; and (3) raisinsthat are nat reconditionabl ebecause of the extent of
excess moisture but are salvageable as DM. (SAF, Vol. G, pp. 1908, 1910, 1921).

4. Exhibit 8 to the Raisin Handbook is Form FCI-551, entitled “Raisin Reconditioning Pool
Production-to-Count.” This form provides two options to establish production of raisins damaged
by rainfall, eitherby Option A, providing historicyieldpoolsfor certain pool categories, suchasmold
of various percentages, microorganisms and embedded sand, or by Option B where a grower may
allow damaged raisins to be reconditioned by an independent reconditioner outside the cooperative
and the actual recovery percentage used. (SAF, Vol. G, p. 1941.) In response to the I1G
recommendation to develop and implement a methodology to value raisins sold as savage using
historicyieldsbased on defects, RMA expressed concernregarding technical feasibility. RMA stated
that the use of historic reconditioning yieldswas devel oped as ameansto val ue the production of the
growers of a particular company (Sun-Maid) because it was “impossible for the company to track
each grower’s crop as it went through their large scale reconditioning process.” (SAF, Vol. G, p.
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1894.) However, there is evidence in the record tending to disprove the truth of the representation
that Sun-Maid could not track the raisins of a particular grower within its process. See Findings of
Fact (FF) 29 and 30 below.

5. Appellant and the various policyholders (or growers) werethe parties to the MPCI polides.
The Raisin Endorsement isacrop specific addendum to the MPCI. (AF, Val. 1, pp. 84, 92-93). The
Raisin Endorsement provides: “We may require you to recondition a representative sample of not
more than 10 tons of raisins to determine if they meet RAC 2 standards for marketable raisins.”

6. Section 12]. of the Raisin Endorsement definesUSDA inspection asthe actual determination
by aUSDA inspector of all defects. Limited inspections or inspections on submitted samplesare not
considered USDA inspections. (AF, Vol. 1, p. 93.)

7. Exhibit 10 to the Raisin Handbook is a “Packer Raisin Release” whereby a packe who
releasesagiven unit of raisinsfor insurance purposes states the understanding that the raisins are not
reconditionable and that no attempt will be made to deliver the raisins to any raisin packer or
reconditioner (SAF, Vol. G, p. 1951).

8. The SRA does not compel Appellant to exercise its discretion to require a grower to
recondition a representative sample of raisins. RMA officias have acknowledged that in 1994 no
requirement to recondition existed (SAF, Vol. G, p. 2016; Vol. H, p. 2083; Val. |, pp. 2224, 2227).
RMA'’s response to the IG recommendation discussed in FF 4 above states that selecting a 10-ton
samplefor reconditioning was “ another approach” that could be implemented to determine whether
araisin crop can be reconditioned. (SAF, Vol. G, p. 1889.)

9. In addition to RMA, the reinsured companies and the growers, there are other playersinthe
marketing of raisins from the field to the consumer. Packers are the only ertities authorized by
USDA to sell raisins in the retail marketplace. They are required to maintain records of all raisins
they buy, sell or hold in their possession for thepurpose of enforcement of USDA marketingorders.
Salvage operators buy and sell “raisins’” which are not “raisins’ at all because they do not meet the
USDA standards. They buy asis“raisins” which have been rgected by packers, store them, try to
stop their deterioration and sell them to reconditioners. Reconditioners clean and dry failing raisins
(or grapes) into raisin for resale to packers who sell them in the marketplace subject to USDA
marketing orders. (AF, Vol.2,p.7.)

10.  Therain experienced by the growers at issue in this appeal fell on September 23 and 28 and
October 4, 1994 (SAF, Vols. C, D, E). FCIC and company representatives met on October 12, 1994,
to discussraisin lossissues. On October 13, 1994, FCIC issued an Informational Memorandum to
provide clarification on issues related to the 1994 losses. The Memorandum was structured in
question and answer format. Thefollowing question and answer included in the Memorandum has
been cited in the compliance cases at issue aswell asin the parties’ filings before the Board:

2RAC is an acronym for Raisin Advisory Committee.
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Question: Reconditioning facilitieshaveimproved dramatically over thelast decade.
If the crop can be picked up and separated from the tray, it can be reconditioned.
However, the return to the grower may be very little due to the amount of rasinslost
in the process. At what point is the crop economically reconditionable?

Answer: The crop can be considered non-reconditionable when:

- Two reconditioners have determined that the product cannot be
reconditioned; and

- The estimated tonnage recoverable after reconditioning is estimated to be
less than 50% of the insured tons on the unit; and

- It is probable that the lot will not pass in first reconditioning. (If it is
questionablethat the lot will not pass, a sample should be reconditioned to make this
determination).

Company loss adjusters shou d properly document the above process and mantainit
inthelossclamfile.

In addition to these questions, we have become aware of another situation which may
occur. Insome cases, aninsured may pick up the crop, deliver it to apacker, and have
the production rejected dueto high moisture. The production cannot be gored or held
because it will ferment. If the packer has adigtillery facility, and alicensed USDA
inspector visually inspects the production and determines that the crop cannot be
reconditioned, the production can be released as DM to the packer without a full
USDA inspection or Courtesy inspection. The USDA inspector must providewritten
documentation contai ning the fol lowing:

- A statement that the production could not be reconditioned due to high
moi sure at that time, and verify that the production was sent to adidtillery facility.

(AF, Vol. 1, p. 80-83)

11. By letter of October 21, 1994, the Officer in Charge of the Agricultural Marketing Service
(AMYS) office in Fresno, California, wrote to the FCIC official who signed the Informational
Memorandum informing him that the AM S inspectorswere unable to provide the service required
on page 3 of the Informational Memorandum (SAF, Vol. H, p. 2204). Appellee's Opposition to
Appdllant’'s Motion for Summary Judgment (Opposition) concedes that the Informational
Memorandum is an interpretative document and has no effect on the rights of any party (Opposition,
p. 17).
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12. Compliance CaseNo. SA-EF00-236involved Appellant’ sindemnity paymentsto 32 separae
policyholders. Appellant’'s MSJ does not pertain to one of them (for which there were no
reconditioning issues) and pertans to another only as to reconditioning issues and not to all of the
issues on which SCFO made compliance findings. Appellant moves for summary judgment on 30
of the 32 policyholders. Were the Motion to be granted in toto, other issues would remain asto two
of the policyholders.

13.  The1996 |G report inferentiallyindicatesthat RMA was awarethat raisin producerswere not
required to recondition raisins and that current methodology for determining whethe raisins can be
reconditioned was open to third-party abuse outsidethe control of either the reinsured companies or
the producers (SAF, Vol. G, pp. 1877, 1884-90). Earlier, in November 1992, the Director of the
Sacramento Regional Service Office of FCIC, sent a Decision Memorandum to National Ag
Underwriters and Nationa Crop Insurance Services making recommendati ons to address OIG
concerns on raisin losses in the 1989 crop year and soliciting comments thereon. In that
memorandum he quoted OIG as feeling that the current procedurefor determining whether raisins
were reconditionable “left too much up to third partieswhose interest could be benefited [sic] by the
decision of whether or not the product could be reconditioned.” (SAF, Vol. I, p. 2150.)

14. Inresponsetothe 1996 |G recommendationthat RMA devel op and i mplement a methodology
tovalueraisinssold assalvage using historic yid ds based on defects, including amethodol ogy to pull
a representative sample of damaged raisins for inspection by AMS, RMA responded that use of
historic reconditioning yields was devel oped to value the production of Sun-Maid growers because
it wasimpossible for Sun-Maid to track each grower’ s crop as it went through Sun-Maid’ s process
The same response al so indi cates that there was no current requirement to reconditionasampleof no
more than 10 tons of damaged raisins for reconditioning. (SAF, Vol. G, p. 1889).

15.  Appellant’ smotion containsfactual allegations regarding some of the 32 with citationsto the
multi-volume AF and SAF. (MSJ, pp. 7, 8.) While many of the cases share general issuesin
common, few are identical. RMA’s Opposition makes factual allegations as to 31 of the 32
policyholders, including the one not a subject of the motion and excluding one which was a subject
of theM SJ. The specific alegationsinthe Opposition regarding each grower do not contain citations
to the record, but generally reflect the SCFO determinations. RMA has presented the affidavit of
Jamie Fjord, the chief investigator in the compliance investigation, in support of its contention that
Appellant failed to follow required loss adjustment procedures. Mr. Fjord is the custodian of the
records of the compliance case records and can testify to their content. Hewasalso lead investigator
in the compliancecase. Althoughit is unclear to what extent he can testify of his own knowledge,
it appearsthat he can do so to some extent. Herelieson the October 13 Informational Memorandum
which hereferstoashaving “ established” when raisins could be considered non-reconditionable and
having “established” atest for making that determination. (Exhibit A to Opposition.)

16. RMA'’s factual alegations concerning the individual cases for which it contends that
Appellant is in non-compliance are contained in (1) initial findings (AF, Vol. 1, p. 95; Vol. 2, p.
1033); (2) the determinations (AF, Val. 2, pp. 1076-1261); (3) the Opposition; and (4) Mr. Fjord's
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declaration (Exhibit A to the Opposition). Appellant’s factual allegations are contained in (1) its
May 29, 1998 letter in response to the initial findings (AF 1035-75); and (2) the Memorandum in
Support of Motion for Partial Summary Judgment. The initial findings were unsigned but were
forwarded to Appellant by Raymond G. Boileau, Director of Insurance Operations, with adirection
that questions should be addressed to Larry J. Piatz in the SCFO. The determinations were signed
by Mr. Piatz for Mr. Boileau.

17.  While RMA issued separate initial findings and determinations for each grower, Appellant
provided a combined response with an overall argument pertaining to all the compliance cases
followed by specificcomments as to some of them. Appellant asserted that this compliance caseis
not about its adjusting losses so that full indemnities were paid, but pertainsto its release of raisins
for saleas salvage and its consequently paying reduced indemnities. Appellant provided asurvey of
therole of the various playersin the production and marketing of raisins as described in FF 9 above.
Appellant stated that industry market conditionsare such that growers andinsurers’ interestsare best
served when raisins are immediately sold & market price. The second most favorable situation is
where they are reconditioned and then sold at market price. Selling “asis’ and collecting/paying
reduced indemnitiesisthen preferableto disking. At harvest time, growersand insurers must balance
the competing interests between leaving raisins on thevinelonger to inaease their sugar content and
hence their value or harvesting earlier with the greater risk of rain damage. Appellant stated that
packerswill not accept rain damaged raisinswhich fail asingletest, i.e., for moisture or mold or sand
or microanalysi sbecausethey do not mee thelegal definition of raisins. Packer inspection, according
to Appellant, isfinal even if erroneous. Appellant dso pointed out that the terms of the MPCI
policies that it and other insurers sell are written by FCIC and cannat be varied by the insurers.
Appellant’ sresponsediscussed thefact that growershavefew, if any, storagebinsfor raisinsand have
no cold storage or reconditioning facilities. (AF, Vol. 2, pp. 1034-45.)

18.  Appellant contended that the growers affected by the September rain were those who del ayed
picking waiting for their raisins to reach the proper sugar content. In those cases where therewas a
packer contract and the packer rejected theraisins, Appellant contendsthat it al o had limited choi ces,
either toreleasetheraisinsfor sale“asis’ or it could requirethe growersto leavetheir rai Snsin trays
in hope that October weather would be sunny and warm enough to dry the raisins. Those growers
were affected by the September 28 and October 4 rains. Once the packers had rejected the raisins,
Appellant had to weigh the possibility of morerain, which could haveincreased therasins' moisture,
decreasingthe possibility of sellingthem“asis’ andincreasing thelikelihood of having to disk them,
resulting in higher indemnities and a possible failure to mitigate. Appellant stated that on or about
October 20, 1994, it released 3,712.77 [sic] tons of raisinsforsale“asis.” Appellant averred that in
each case it got from two reconditioners, or from a packer and a conditioner, written or verbal
confirmation that the raisins could not be reconditioned. I1n addition, Appellant got bidsfrom at least
two reconditioners and in each case sold to the highest bidder. Further, Appellant submitted that
subsequent rainfall confirmed that Appellant’ s course of actionwas prudent. Raisinsleftinthefield
for more drying would not have done so. Appellant argued that ran was the proximate cause of
losses. Appellant also argued that RMA'’s interpretation of the Raisin Handbook was not only
inconsistent with prior interpretations but also created an impossibility of performance. Appellant
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provided a summary of the practical conditions facing the industry during the September-October
1994 time frame in support of its argument that industry resources were inadequate to allow the
parties to follow the loss adjustment procedures as interpreted by RMA. (AF 1045-58.)

19. AMS test resultson raisins grown by Van Ranch, Inc. (AF, Val. 1, p. 709); William and/or
Gary Morgan® (AF, Vol. 1, p. 537); DennisProsperi and/or Progperi Farms, Inc. (AF, Voal. 1, p. 148);
Alkali Hollow Farms (AF, Vol. 1, p. 582) and Terranova Ranch (SAF, Val. F, p. 1742) failed for
having moisture content in excess of 24.3%. According to the Raisin Handbook, they were not
reconditionable (AF, Voal. 2, pp. 1908, 1910, 1921). Appellant moves for summary judgment as to
Prosperi Farms, William Morgan, and Van Ranch on the grounds that the |oss adjustment manual
authorized sale of raisins with moisture in excess of 24.3%to be sold as.

20.  AMSinspectionsshowed liveinfestation ontheraisinsof producers, William Morgan and/or
Gary Morgan (SAF, Vol. D, pp. 1127, 1131); Satnam Dhalwal® (SAF, Vol. D, p. 1191); Terranova
Ranch (SAF, Voal. F, p. 1742); and, Alkali Hollow Farms (AF, Vol. 1, p. 582). There is aher
evidenceof liveinfestationintheraisinsof growers, Melkonian Brothers(SAF,Val. E, pp. 1502-03);
Hansen/Hansen, Mclnt/Smith (SAF,Vol. F, p. 1633) and Mary Luis (SAF,Vol. D, pp. 1156-57).
Appellant moves for summary judgment as to these policyholders on the ground that there is no
record of expected shrink for raisins with live infestation and no evidence that raisins with live
infestation are permitted to be sold for human consumption.

21. RMA has stated in interrogatory responses that active (live) infestation is the presence of a
live insect that is living in or on raisins. The response cites the Handbook for Inspecting and
Receiving of Natural Condition Raisins(August 1996) asstating that raisins“ shall befreefromactive
infestation.” It further quotes the Processed Products filecode 172-A-1 (August 1996) as directing
inspectorsfinding the presence of insects (worms) in driedfruit not covered by otherstocontact their
supervisors as FDA may not alow the reconditioning of the product. Theindividual responding to
theinterrogatory was not familiar with ashrink factor for “liveinfestations.” (Motion, Appendix 17,
p. 2.) The Raisin Handbook, M-8, contains Form FCI-551, Raisin Reconditioning Pool Production

3 One RMA Report of Initial Finding in Compliance Case No. SA-EF00-236 lists the insured as William
Morgan. Attached tothereport arevarious exhibits someindicatinga producer name of William Morgan and othersthe
name of Gary Morgan. Thisisthe only report identified by the name Morgan.

“ Another Report of Initial Findingon its face identifiesthe insured as Denis Prosperi. Exhibits variously show
the names of Terri Prosperi, Denis and Terri Prosperi, Victori Prosperi, Denis Prosperi, and Prosperi Farms, Inc. Two
other Reports of Initial Finding identify theinsured(s) as Proseri, one as Bill or Dan Prosperi and the other asRobertM.
Prosperi Farms. Exhibitsto the Bill or Dan Prosperi report are primarily in those nameswith afew referencesto D ennis
Simonian. Exhibits to the Robert M. Prosperi Farms report reference Robert Prosperi (not the corporation), “Dennis
Simonian (Robert Prosperi),” or Dennis Simonian.

5 The SAF contains two AMS inspection reports for Sathnam Dhalwal. One dated October 25, 1994, shows
moisture at 15.9% and 24+ units of sand. T he other, dated the previous day, shows moisture at 24.3% + and live
infestation. Neither party has addressed thetwo different reports and the record does not reveal whether they pertain
to two different units.
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to Count, which provides that in the pool category, “microorganisms’ there is ahigoric pool yield
of 88% (SAF, Val. G, p. 1941). The record is silent asto whether the terms “live infestation,”
“presence of insects(worms)” and “microorganisms’ are synonymous. In itsresponse to the initial
findings, Appellant stated that RMA’s statement that the shrinkage for live infestation is 12% is
incorrect. Appellant avers that the shrinkage of 12% isfor microanalysis, or dead bugs (AF, Vol.
2, p. 1060.)

22.  Theinitia findingsconcerning grower Robert Ruiz referencestwo unitsof raisins, 0101 and
0102. Theinitial findings state that Appellant eleced not to follow FCIC proceduresindetermining
whether theraisinsfrom unit 0101 could bereconditioned and the proceduresused by Appellantwere
not inadequate. Raisinswere delivered to Lion Packing on October 26, 1994. USDA memorandum
reports dated the next day indicate that lot 10-1664 failed for mold 1.3%, moisture content of 20%
aswell as sand and fermentation (AF, Vol. 1, p. 426) and lot No. 19-1678 failed for mold of 5%,
moisture of 17.5%, sand and fermentation (AF, Vol. 1, p. 427). On November 28, 1994, Lion
Packing wrote Appellant stating that it agreed to purchase Ruiz off-grade raisinsfor $25 per ton, the
DM price. Lots10-1664 (48 bins) and 10-1678 (28 bins) werefailing. Lion stated that itspolicy was
toreleasegrowersfrom contractsto disk raisinsinto theground or if they were picked upin Lionbins
they must be delivered to Lion to either recondition or purchase. Lion had attempted to recondition
USDA lot 10-1664 and was unable to get it to meet USDA standards. (AF, Val. 1, p. 428.) The
packer signed the Raisin Packers Release of Insured Raisinson 32 tons of raisins January 25, 1995
(AF, Vol. 1, p. 428). Lion then purchased theraisins. USDA Reconditioning Reports indicate that
the raisins were reconditioned in February 1996 (AF, Val. 1, pp. 431-32).

23. Intheinitia findings on the Robert Ruiz raisins, RMA stated that raisinsfailing for moisture
aredried down to “ameeting level (16% or less) which does not result in shrink to theinsured crop.”
The initial findings dso recited the historic pool yield percentages for sand and the relevant mold
range and concluded that A ppellant should have known the raisinswere reconditionable. Theinitial
finding states that Appellant did not (1) contact loca reconditioners with results of the AMS
inspection; (2) obtain statements from at least two reconditioners to determine if the raisins were
reconditionable; (3) determine that less than 50% of the crop would be recovered if reconditioned;
and (4) require the insured to recondition a representative sample of not more than 10 tons of raisin
to determine if they met RAC standards for marketableraisins. (AF, Vol. 1, pp. 420-22.)

24.  Appelant’s response, in addressing this grower specifically, states that the packer Lion
Packing had one lot of raisins reconditioned. The raisinsfailed after reconditioning for 15% mold,
17.6% moisture, sand and fermentation. The packer advised Appellant that the raisins were not fit
for human consumption. Appellant then released the raisins and Lion bought them. Subsequently,
Lion reconditioned the raisins and afterwards signed a certificate tha the raisns could not be
reconditioned. Appellant speculates that the raisins may not have been reconditioned the first time
and asserts that Appellant has no liability, if any exists. (AF, Vol. 1, p. 1071.)

25.  The determination provides a lengthy generalized discussion addressing policyholders and
packersin the plural. In essence, RMA states that packers did not release raisins. Rather, insureds



AGBCA No. 99-130-F 10

requested the rel ease of raisinswhich packerswanted delivered, but rel eased to keep growers happy.
In addition, the determination aversthat the October 13, 1994 I nformational Memorandum explained
that there was no need to pick up wet raisins. Appellant provided no documentation that “any
insured” was unable to obtan cold storage. Obtaining labor was a problem but not an insured risk.
Appellant provided no documentation that “any insured” was unable to obtain reconditioning.
Appellant provided no documentation that any reconditioner denied arequest to recondition rasins,
regardless of the load size. The determination states when Appellant determined that the crop was
not reconditionable, the Informational Memorandum required Appellant to document in thefile that
it was probable that the crop would not pass with one reconditioning. If questionable, a 10-ton
sampl eshould bereconditioned to makethisdetermination. No documentationwas provided to show
how A ppellant determined that the crop would not passwith one reconditioning. The determination
also stated that A ppellant provided no documentation to support its statement that problemswith the
policy definition of “USDA inspection” exist. (AF, Vol. 1, pp. 1153-54.)

26.  Specificto thispolicyholder, RMA statesthat Appellant was required to determineif raisins
couldbereconditioned prior to releasing the crop for saleas salvage. Appellant should have obtained
the reconditioning results of the raisins Lion stated it unsuccessfully attempted to recondition.
According to the determi nation, Appel lant di d not provi de documentation showing that “they” ® met
therequirementsfor determining if theraisinswerereconditionable. RMA also statesthat Appellant
provided no documentation showing that the insured raisins were not reconditioned. RMA does not
suggest what sort of documentation might be expected to prove the absence of reconditioning. (AF,
Vol. 1, pp. 1154-55.)

27.  The initia findings relative to grower Dobbins Farms, Inc., recited that the adjustment
proceduresused by A ppellant were not adequate to determinewhether raisinscould bereconditioned.
Appellant did not (1) obtain an AMS inspection which determines the severity of the damage; (2)
obtain statements from two reconditioners to determine if the raisins were reconditionable; (3)
determinethat less than 50% of the crop would berecoveredif reconditioned; (4) requiretheinsured
to recondition a representative sample of not more than 10 tons of raisins to determine if they meet
Raisin Administrative Committee (RAC) standards for marketable raisins. The findings state that
Appellant released 343.13tons of raisinstobe sold “asis’ and that Sun-Maid Growers of California
purchased and reconditioned the raisins. RMA oltained “most” of the AMS reconditioning
worksheets documenting the actual reconditioning of theraisins. The conclusion was that at least
56% of the raisinsmeeting RAC standards for recondtionabl e raisins and should have been valued
at theinsurance price. Theinitial findingsfound an obligation on the part of Appellant to determine
if theraisin crop wasreconditionable beforereleasing theraisinto salvage. (AF, Vol. 1, pp. 850-51.)

28.  Thedeterminationreiteratedtheinitial findingsand provided asimilar generalized conclusion
to that provided inthe Robert Ruiz determination above, i.e., that packers provided releases to keep
growers happy, that as explained in the Informational Memorandum, there was no need to pick up
wet raisins, Appellant had provided no documentation that any insured was unable to obtain cold

® The antecedent for “they” is unclear from the context.
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storage, that any reconditioner denied arequest to recondition. Further, RMA determined that when
Appellant decided that acrop was not reconditionabl e, Appellant wasrequired to document in thefile
that it was probable that the crop would not pass with one conditioning. If questionable, the
determination holds, a sample should be reconditioned to make this determination. (AF, Vol. 1, p.
1244.)

29.  Specific to this insured grower, RMA stated that no matter which packer the insured
contracted with, Appellant was required to determine if the raisins were reconditionable prior to
releasing the crop to be sold as DM (AF, Vol. 1, p. 1248). Thisis in reference to Appellant’s
response in which Appellant states that Sun-Maid growers were required to deliver their raisins to
Sun-Maid whether failing or passing. According to the response, Sun-Maid failed Dobbins' raisins
for moisturein excess of 24% and informed A ppellant in writing that the raisins would be used for
distillery material. AMS failed the raisins for 22.6% moisture and 5.9% mold. The response a0
states that the AM S inspector commented that the raisins were not fit for human consumption. The
response also staes that Sun-Maid paid Dobbins $82.96 for 315.94 tons of raisins characterized by
Sun-Maid asZ grade, Sun-Maid’' sterm for DM. An additional 183.04 tonswere disked in thefield.
(AF, Val. 1, p. 1063.)

30.  Appdlant’sresponse points out that Sun-Maid had made representations to both Appellant
and FCIC over the yearsto the effect that Sun-Maid commingled all growers grade Z raisins, that
they could not be reconditioned and that separate producer records were nat kept. The initial
determination indicatesthat Sun-Maid segregated the production by grower, kept recordsin the same
way and reconditioned raisinsit bought asDM. Initsresponse, Appellant claimsthat responsibility
for the reconditioning of these raisinslies with Sun-Maid, not Appellant. (AF, Vol. 1, p. 1063.)

3L In a February 14, 1997, Informational Memorandum to the Regional Inspector General,
subj ect: Reconditioner Report onthe 1994 Raisin Program, Larry Piatz, the SCFO Director, described
Sun-Maid’s initial representationsto RAC that the Dobbins Farms’ load wasto goto thedistiller for
use other than human consumption and its subsequent representation that the same load was to be
reconditioned. Weight tags were renumbered. At the time the load was said to be sent for
reconditi oning, it had a stated defect called “insurance.”” The Memorandum alleged that Sun-Maid
made fal se statementsto the insurance company (Appellant), USDA and the RAC that theinsured’s
raisinswould go to thedistiller. Further, the memorandum stated that if Sun-Maid had informed the
insurance company tha the raisins were reconditionable and the raisins were reconditioned, the
indemnity payment of $310,601 would have been reduced to approximately $60,000. (SAF, Vol. H,
pp. 239-41.)

32.  Asaresult of the Sun-Maid’ s release of Dobbins Farms (and other) raisin crops as DM and
itslater purchase and reconditioning of the same raisins, the United States brought (or threatened to

" The records RMA examined and analyzed to reach these conclusions disproved Sun-Maid’s long standing
representations that all raisins purchased for DM were commingled and could not be traced as discrete loads. See FF
14 ahove.
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bring) civil claims aganst Sun-Maid and “itsrelated parties’ under the False Claims Act, 31 U.SC.
§ 3729 et seg., and common law. Theseclaimswere the result of representations and other acts and
omissions made by Sun-Maid and its related parties relating to rain damage of the 1994 raisin crop.
The United States contended that Sun-Maid and relaed parties wrongfully represented that certain
raisins of 48 of its member and contract growers were not reconditionable because of rain damage,
causing FCIC to pay reinsurance on claims from Sun-Mad’s members and contract growers, and
further that in spite of that representation Sun-Maid then purchased raisinsfrom 14 of those members
and contract growers at amountsless than full value, reconditioned them and sold portions of them
at market value. To avoid litigating the daims, the United States and Sun-Maid entered into a
settlement agreement, whereby Sun-Maid paid the United States $887,084.84. Kenneth D.
Ackerman, signed the agreement as Manager, Risk Management Agency. (SAF, Val. I, pp. 2125-
36.)

33. May Luis and C. J. Emmert also were Sun-Maid growers whose raisins were declared
unreconditionall e by Sun-Maid which thenbought them asDM and | ater reconditioned them for sde
at the market pricefor raisins. Thefacts pertaining to thosetwo growersare similar to those outlined
above for Dobbins Farms. (AF, Vol. 1, pp. 294-332, 380-418, 1067, 1071, 1126-31, 1144-49.)

34.  Theinitia findingsrelativeto Alfred Clement recite that Appellant obtained apacker release
prior to receiving an AMS inspection. The AMS inspection showed that the raisins failed for
moisture and sand. According to the initia findings, raisins failing for moisture are dried down to
ameeting level (16% or less) which does not result in shrink to the crop. The findings rely on the
historical reconditioning chart in the Raisin Handbook to conclude that raisins failing for sand
normally result in shrink of 9%. Also, the reconditioner statement indicatesthat shrink of 40% could
have been expected to occur upon reconditioning. Thefindings concludethat Appellant should have
known the crop was reconditionable. Thefindingsrecitethat Appellant did not (1) contact two local
reconditonerswith results of theAM Sinspections; (2) obtain statementsfromtwo reconditionersthat
the raisins were reconditionable; (3) determine that less than 50% of the crop would be recovered if
reconditioned; and (4) require the insured to recondition arepresentative sample of not more than 10
tons of raisins to determine if they meet RAC standards for marketable raisins. In addition, the
findings assert that RMA interviews with the reconditioners disclosed that AMS results were not
provided when they were asked to determine if raisins were reconditionable. Appellant released
68.81 tonsof raisinsfrom unit 0200 to besold “asis.” Rosendahl Farms purchased and reconditioned
theraisins. AMS reconditioning worksheets showed that 89% of the crop met RAC standards and
should have been valued at market price. Appellant’sresponseto theinitial findings statesthat based
on estimatesreceived, it cal culatesthat unit 0100 would have had a58% shrink ontheunit. (AF, Vol.
1, pp. 333-35.)

35.  Thedeterminationrecited the samegeneral rational e asin Ruiz and DobbinsFarmsabove (FF
25, 28). Addressing this grower specifically, the determination held that RMA stated Appellant’s
response that total shrinkage, including discards, would have exceeded 50% was not the rationde
used at loss time. Appellant obtained bid and the raisins were being boxed prior to Appellant’s
determination of the discarded tonnage. Thus, Appellant determined the raisins were not
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reconditionable prior to and without estimati ng the tonnage recoverable after reconditioning. In

addition, the determination states that Appellant did not provide documentation showing theraisins
were not reconditionable or that they were not reconditioned. (AF, Val. 1, pp. 1136-37.)

35.  TheMSJdoes not make spedfic argumentsrelating to insureds other than those discussed in
FF 17-33 above.

DISCUSSION

Standards for Summary Judgment

Granting a Motion for Summary Judgment is appropriate only where there areno material factsin
dispute, so the moving party is entitled to judgment as amatter of law. Mingus Constructors, Inc. v.
United States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). All inferences are to be made in favor of the
non-moving party. John R. Wood Trucking, Inc., AGBCA No. 97-158-1, 98-1 BCA {] 29,644.

Analysis

Material Questions of Fact

The numerous policyholder clams comprising the compliance case at issue here were adjusted
separately and in most casesthere are variationsin the underlying fads. Appellant’'sMSJallegesthe
existence of a number of undsputed material facts pertaning to regulaions, policy provisions,
industry customs and standards and the condua of both parties in reacting to industry conditions.
RMA hasfailedtoexplicitly stateif it disputesthefactsas set out by Appellant. Nonetheless, RMA’s
response makes sufficient factual allegationsto alow the Board to conclude that material questions
of fact exist. RMA'’s response relies heavily on the compliance findings. Appellant has raised
guestions whether, in some cases, the conclusions contained in those findings are supported by
credible evidence.

The AF and SAF contan various documernts pertaining to the loss adjustment of the individual
policyholders. Whiletheir meaning may beperfectly clear to those engaged intheraisin growing and
crop insuranceindustries, their meaning isnot in every case apparent to the Board. Questionsof fact
which could be material are outstanding as to many of them.

Appellant argues that the required loss adjustment standards and procedures are so serioudly flawed
asto be unenforceable. Appellant assertsthat RMA was aware of those flaws yearsin advance of the
lossesthat arethe subject of the compliance casesunderlyingthisappeal. While RMA hasnot directly
countered thelegal argument that these compliance caseswere based on enforcement of unenforcesble
standards, RMA has provided the affidavit of Jamie Fjord disputing the MSJ s premise that the
required loss adjustment standardsand procedureswere employed by Appellant.
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Questions of material fadt also exist as to the meaning of live infestation, and whether raisins so
affected can be reconditioned. The record contains contradictions regarding whether raisins that fail
for moisture can be reconditioned. In fact, the record before the Board is replete with questions of
material fact. The current record does not allow the Board to decide these issues on summary
judgment. Further proceedings will allow the parties to devel op the record to prove or disprove the
alegations. The Board will expect the parties to present evidence relevant to each individual
compliance case. Appellant should be prepared in each caseto present evidence as to the extent to
which it complied with the loss adjustment provisions of the Raisin Handbook in adjusting clams.
In any casesinwhich it did not so comply, it should explain in testimony its reasonsfor failureto do
so and whether the outcome was affected by those omissions.

Questions of Law

The existence of questions of material fact alonejustifiesdenial of the Motion. However, inaddition,
this appeal presents several unique gquestions of law on which the Board might well beunwilling to
rulewithout further legal argument even without the existence of disputed questions of material fact.
For example, Appellant argues that the Raisin Handbook provisions cited in FF 3 are reasonably
interpreted to mean that once an AMS inspection report classifies raisins as containing moisture in
excess of 24.3%, no further adjustment isrequired. The Board will ask the partiesto addresswhat the
provisions mean bearing in mind that if at all possible the SRA should be interpreted so as not to
render any provision meaningless.

Appellant also argues that the contractual loss adjustment standards are inherently defective in
requiring actions by the grower or theinsurance company or both tha they are unable to comply with
inthe context of industry custom. Appellant contends, with some support from the documents of both
parties, that the loss adjustment scheme set up by RMA created internal conflicts of interest by
requiring decisions concerning whether or not raisins are capable of being reconditioned to be made
by packers and reconditioners. Appellant allegesthat in some cases these entities declared raisins
incapable of reconditioning and then purchased them for their own accounts for reconditioning and
sale. Therecordindicatesthat USDA’ sInspector General has so concluded. (H-13.) The partieswill
be expected to argue whether asamatter of law |oss adjustment standards drafted by RMA wereeither
impossible of performance or commercially impracticable.

Questions of Law and Fact

On the present record, Appellant argues it had no contractual obligation to reguire growers to
recondition a representative sample of raisins. The MPCls between Appellant and producers gave
Appellant the discretion to require representativesamples. The SRA between FCIC and Appellant is
silent onthissubject. (FF 5, 8.) It appearsfrom the present record that where any oneor more of the
compliance cases seeks reimbursement of indemnity and/or restatement of premium based solely on
Appellant’s failure to require a sample to be reconditioned, RMA may not be able to prove non-
compliance. To prevail onthisquestion, RMA must be prepared to show whether, as a matter of law,
the SRA at issue here, in fact, required Appellant to compel a grower to recondition arepresentative
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sample of raisins, or tha no compliance case turns solely on the failure to require reconditioning of
arepresentative sample.

The parties also dispute whether in 1994 there was a requirement that a reinsurance company seek a
determination from two reconditioners that raisins were not reconditionabl e before considering them
incapableof being reconditioned. RMA pointsto the Informational Memorandum which post-dates
thelosses. Inaddition, subsequent RMA discussions are to the effect that no such requirement then
existed. (FF 13.) To the extent that the determinations that a particular grower’s indemnity was
overpaid and its premium overstated based solely on failure to recondition arepresentative sampleor
failure to seek determination from two reconditioners, the Board will ask that the parties address
whether such arequirement existed when the losses in question occurred.

There also remains the question of the extent to which the compliance cases rely on procedures
premised on what later proved to be fal se representations of apacker, Sun-Maid, and the effect, if any,
of the falsity underlying those procedures.
By providing examples of questions of material fact, law or fact and law toenablethe partiesto better
preparefor an evi dentiary hearing on the merits, the Board doesnot i mply, and the parties should not
infer, that theseare the only such questions which may exist.

RULING

Appellant’s Motion for Partial Summary Judgment is denied.

ANNE W. WESTBROOK
Administrative Judge

Concurring:

EDWARD HOURY
Administrative Judge

Separate Concurring Opinion by Administrative Judge VERGILIO.
| write separately from the mgority because | do not agree with all of the facts presented or the

analysis. | find that the approach adopted by the insurance company in its motion and the majority in
raising particular questions serves to misfocus the actual issuesin dispute, which are grounded in the
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contract between the parties and the obligations of the partiesthereunder. |1 an hopeful that the parties
will develop the record to address specifically the issues raised by the insurance company and my
concerns expressed below.

Rural Community Insurance Company of Minneapolis, Minnesota, is the appellant in this action
involving the respondent, the U. S. Department of Agriculture (USDA), Federal Crop Insurance
Corporation (FCIC). Thisaction arisesunder aStandard Reinsurance Agreement (SRA), under which
the insurance company provided multiple peril crop insurance coverage, and the FCIC provided
reinsurance to the insurance company. In a compliance case, No. SA-EF00-236, the Government
concluded that the insurance company overstated the indemnity for thirty-two insureds and the
premium for three of those insureds, producers of raisins in California. The insurance company
brought this action, contending that it properly calculated premiums and indemnities.

Regulations, 7 C.F.R. 88 24.4(b) and 400.169, authorize the Board to resolve this matter. The
insurance company submitted a motion for partial summary judgment; the Government filed an
opposition; theinsurance company areply. The partiesfurther supplemented the record regarding the
motion.

Inits motion for partial summary judgment, the insurance company asks the Board to hold that the
final determinations are not supported by apreponderance of the evidenceand are contrary tolaw. 1T
asks the Board to hold that RMA’ s raisin endorsement, loss adjustment manual, and informational
memorandum dated October 13, 1994, each constitute an error and omission within the meaning of
statute, 7 U.S.C. § 1508(j)(3), which specifies that the FCIC “shall provide approved insurance
providerswithindemnifications, including costsand reasonabl e attorney feesincurred by the approved
insurance provider, due to errors or omissions on the part of the [FCIC].” Further, the insurance
company requests that the Board hold that the insurance company complied with all valid policy and
procedure requirements.

| deny the motion for partial summary judgment. The existing record does not demonstrate that the
Government acted contrary to a preponderance of the evidence or contrary to law in concluding that
the insurance company failed to follow procedures in calculating indemnities.

Therecord does not demonstrate that errorsor omi ssonson the part of the FCIC occurred, within the
meaning of the statute. Contrary to the assumption of the insurance company, areport by the USDA
Inspector General does not establish dispositive facts; the findings and recommendations do not
absolve the insurance company from satisfying its obligations under the SRA.

The existing record falls far short of demonstrating that the insurance company complied with all
requirementsof the SRA. Theinsurance company failsto acknowledge and address the various bases
asserted by the Government in reachingits conclusions. In summary, the Government maintains that
the insurance company paid losses (1) when the insurance company failed to abide by SRA dictated
proceduresfor documenting losses, (2) when raisinswerereconditioned and not properly released, and
(3) for uninsurable causes. The insurance company asserts that it cannot be held to standards
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established in an Informational Memorandum, and then concludes that it correctly determined
indemnities. Theexisting record doesnot demonstratethat the Informational Memorandum contained
inapplicable standards or that the insurance company satisfied all of its obligations under the SRA in
calculating and paying the indemnities.

The dlegationsraised by the insurance company do not provide abasisfor the requested relief in the
motion for partial summary judgment.

FINDINGS OF FACT

1 The Federa Crop Insurance Corporation (FCIC) and Rural Community Insurance Company
of Minneapolis, Minnesota, entered into an SRA, which the parties contend covers the underlying
raisinsgrowninthe 1994 crop year (Exhibit 3) (all referenced exhibitsarein the Supplemental Appeal
File, unless otherwise noted). The SRA represents a cooperative financial asd stance agreement to
deliver multiple peril crop insurance under the authority of the Federal Crop Insurance Act, as
amended, 7 U.S.C. 88 1501 et seq. (Act) (Exhibit 3at 22). The FCIC approved and accepted the SRA
with a signature date of October 17, 1994 (Exhibit 3 at 44).

2. The SRA,

including the Appendixes, all referenced documents and Federd Crop Insurance
Corporation (“FCIC”) Manua 13andManual 14 in effect at thestart of thereinsurance
year (“Agreement”), establishes theterms and conditions under which the FCIC will
provide premium subsidy, expense reimbursement, and reinsurance on multiple peril
crop insurance paicies sold or reinsured by the [insurance company].

(Exhibit 3 at 22). The SRA incorporates by reference regulations, 7 C.F.R. Chap. IV, promulgated
under the authority of that Act. Thus, the SRA and reinsured agreements issued by the insurance
company incorporatetermsand conditionsof thegenera crop insurance policy and raisinendorsement.
(Exhibit 3 at 22 (Preamble), 25-26 (T 11.A.3)). TheSRA dictates that theinsurance company “must
utilize loss adjustment standards, procedures, forms, methods, and instructions approved by FCIC”
(Exhibit 3 at 36 (1 V.E.4)). This makes applicable the Raisin Handbook, Instructions for Loss
Adjustment Forms Completion for the 1990 and Succeeding Crop Y ears (Exhibit 72).

3. Applicableunder the SRA, werethe General Crop I nsuranceRegul ations, Raisin Endorsement
for the 1990 and subsequent crop years (7 C.F.R. § 401.142 (1995)), which specify, in a part dealing
with clamsfor indemnity:

In addition to the requirements in subsection 9.b of the general crop insurance
policy, wewill not pay any indemnity unless we are allowed in writing to examine and
obtain any records pertaining to the production and marketing of any raisinsin which
you have a share from the raisin packer, raising reconditioner, Raisin Administrative
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Committee established under order of the United States Department of Agriculture, or

any other party who may have such records. [(19.b)]

Raisins damaged by rain, but which are reconditioned and meet the Raisin
Administrative Committee (RAC) standardsfor raisins, will bevalued at theinsurance
price. An alowance for reconditioning will be deducted from the value only if you

obtained our written consent prior to reconditioning. [(1 9.f)]

Raisins destroyed without USDA inspection or put to another usewithout our

consent will be valued at the amount of insurance. [(19.i)]

18

Further, the Raisn Endorsement defines “USDA ingpection” to mean “the actual determination by a
USDA inspector of all defects. Limited inspections or inspections on submitted samples are not
considered ‘USDA inspections.”” (7 C.F.R. §401.142 (112,).)

4, The Raisin Handbook details inspection guidelines. Regarding reconditioned raisins, the
handbook specifies:

Raisins damaged by rain, but which have been reconditioned and meet the RAC
standardsfor raisins, will be valued at the insurance price (field price) as shown on the

FCI-35.

(Exhibit 72 at 1907 (14.C.1)). The following paragraph addresses the“[d]etermination that raisins
cannot be reconditioned:”

a

Document the severity of the damage from either a USDA Inspection
or Courtesy Inspection done from adjuster-sel ected samples;

Contact local reconditionerswiththeresultsfrom the USDA inspection
or Courtesy Inspection to condude if the raisin production is
reconditionable.

Obtain a packer release from the processor/buyer of the raisins.

If it is determined that the production cannot be reconditioned,
determine if the production has any value as distillery material (DM).
If the production can be sold as DM, the production must be valued in
accordance with procedure in subparagraph 4E below.

Document sources and facts used to make the determination on an FCI-
63-A or, if needed, on an FCI-6.

(Exhibit 72 at 1907-08 (1 4.C.2).)
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5.
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In an FCIC-issued Informational Memorandum dated October 13, 1994, the FCIC states that
company representatives requested that FCIC provide clarification on several issues related to 1994
losses. The memorandum includes the following:

2. Question: Reconditioning facilities have improved dramatically over the last
decade. If the crop can be picked up and separated from the tray, it can be
reconditioned. However, the return to the grower may be very little due to the amount
of raisins lost in the process. At what point is the crop not economically
reconditionable?

Answer: The crop can be considered non-reconditionable when:

- Two reconditioners have determined that the product cannot be
reconditioned; and

- The estimated tonnage recoverable after reconditioning is estimated
to be less than 50% of the insured tons on the unit; and

- Itisprobable that the lost will not pass on first reconditioning. (If it
is questionable that the lot will not pass, a sample should be
reconditioned to make this determination).

Company loss adjusters should properly document the above process and mantain it
intheloss clam file.

4, Question: If the crop isin extremely poor condition at this time, can the
company allow the product to be disked now?

Answer: Thereisno reason to expedite disking of the crop at thistime. The weather
over the next 10 days will be critical in the determination of whether the crop can be
boxed and stored until it can be reconditioned. . . . If the crop isreleased next week,
company representative should do everything possible to ensure thecrop is actually
disked. Acreagewhidhisreleased to be disked should beinspected to ensure crop was
disked and not picked up. We recommend the NCIS-M915, CERTIFICATION
FORM, be used for the inaured to notify the company when the production has been
put to another use.

5. Question: TheNCISRaisin Handbook, I nspection Guidelines, paragraphD.3.,
Raisins Released for Distillery Material, states

Tonnage of high moistureraisinsfor DM must be established fromtray
weightsin the field.
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At what point is the crop determined to be *“high moisture” for this provision?

Answer: Thisprovision refersto raisins with a moisture content in excess of 24.3%.
It is difficult to obtain accurae moisture percentages above this level.

In addition to these question, we have become aware of another situation which may
occur. In some cases an insured may pick up the crop, deliver it to apacker, and have
the production rejected due to high moisture. The production cannot be stored or held
because it will ferment. If the packer has a distillery fecility, and a licensed USDA
inspector visually inspects the production and determines that the crop cannot be
reconditioned, the production can be released as DM to the packer without a full
USDA inspection or Courtesy inspection. The USDA inspector must provide written
documentation contai ning the fol lowing:

- A statement that the production could not be reconditioned due to high
moisture at that time, and
veri fy that the production was sent to adidtillery fecility.

Thisdeviationisapproved in an effort to maximizethevalueof limited use production.
This procedure deviation is appliceable to the 1994 crop year only.

(Appedl File, Exhibit B.2.)

Raisin policies and the underlying compliance case

6. At issue in this apped are thirty-two raisin policies for the 1994 crop year. These policy
holders made claimsfor losses, said toresult from rain occurring thel atter part of September and early
October 1994--before the issuance of the Informational Memorandum (Finding of Fact (FF) 5). The
insurance company determined that insurablelosses occurred, and assessed theindemnitiespaidto the
policy holders. In a compliance case, the FCIC reviewed the premiums and indemnities for these
policies.

7. The Government madeiniti al findings inthe underlying compliance case (A ppeal File, Exhibit
C), to which the insurance company provided responses (Appeal File, Exhibit D). Thereafter, the
Government provided what it captions as“final determinations’ in the compliance case (Appeal File,
Exhibit E). Each of these determinations specify that if the insurance company does not agree with
thedetermination, it may request reconsideration in accordancewith regulation, 7 C.F.R. Part 400.169.
(Exhibit E at 1060, 1084, 1093, 1100-01, et al.) Ashererelevant, the Government concluded that the
insurance company made incorrect determinations regarding indemnity payments. Regarding many
of the palicies, the determinations state: “ The procedures used by [the insurance company] were not
adequatein determining whether theraisinscould bereconditioned. [ Theinsurance company] elected
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not to follow FCIC’ s proceduresin making thisdetermination.” (Exhibit E at 1076, 1089, 1096, 1102
(smilar language), 1109, et al.) Moreover,

[ The insurance company] provided no documentation to support its statemert that it
was impossible to satisfy or that there are problems with the policy definition of
“USDA inspection.” The raisin policy definition in effect for 1994 states. “USDA
inspection meansthe actual determination byaUSDA inspector of all defects. Limited
inspections or inspections on submitted samples are not considered “USDA
inspections.” [The insurance company] is confusing “USDA inspection” with
inspections on submitted samples. [The insurance company] does not understand or
know what USDA requires its inspectors to do. USDA inspectors do not simply
determine if raisins pass or fail. USDA inspections determine the condition of the
raisins. There are precise tolerances for each defect. No grower or packer would
simply accept afailing determinationwithout the test results showing exactly why and
by how much the defect(s) caused the raisinstofail.

In summary, [the insurance company] explained their rationde of why these claims
were paid. [The insurance company] sated: “In short, the duty to mitigate damages
was impossible to perform and therefore, excused.” [The insurance company] had a
contract with each policyholder and therefore had the ability to excuse contract
requirements. However, [theinsurance company] provided no documentation showing
FCIC excusing [the insurance company] from any contract requirements.

(Exhibit E at 1079-80, 1092-93, 1099-1100, 1106-07, et al.)

8. The existing record suggests (viewing materids in alight most favorable to the non-moving
party in the motion for partial summary judgment) that the insurance company approved indemnities
for raisins which were ultimately reconditioned and met the RAC standards for raisins, or for which
there is no documentation that a USDA or courtesy inspection occurred, or for raisins which were
earmarked for destruction or to be put to another use without a USDA inspection or consent. It
appearsthat, for various policy holders, the conclusion that aninsurableloss occurred restsonUSDA,
Agricultural Marketing Service (AMS), documentation which expressly references an “Unofficia
Sample of Natural Condition Raisins’ and specifies: “We have completed the inspection of the
following UNOFFICIAL SAMPLE(S) of Natural Condition Raisins that you submitted.” The
documentation states. “SAMPLE NOT OFFICIALLY DRAWN BY USDA OR AUTHORIZED
REPRESENTATIVEOFUSDA” and“SAMPLE SUBMITTED BY APPLICANT AND DOESNOT
OFFICIALLY REPRESENT ANY LOT.” (Appea File, Exhibit 4.C at 148, 214, 217, 219, 338, 367,
537, 582, e.g.) The AMS sheets contrast with memorandum reports in the existing record for other
lotsof raisinswhich areexpressly marked, withadate, as“ OFFICIALLY SAMPLED U.S. Department
of Agriculture, Fresno, Calif.” (Appeal File, Exhibit 4.C at 439-42, e.g.)
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Inspector General Report

9. With a date of September 1996, the United States Department of Agriculture Office of
Inspector General -- Audit, Western Region, provided to program officials a report captioned “Risk
Management Agency, 1994 Reinsured Raisin Losses in California” In the report, the Inspector
General makes findings and recommendations, which the insurance company views ascritical of the
Government’ s practices and procedures. (Exhibit 70). Thereport states its abjectives. “to evaluate
RMA controlsover theraisin aop insurance program. Specifically we determined whether 1994 raisin
claims were adjusted in accordance with FCIC-approved procedures and whether FCIC reinsurance
procedures or requirements were adequate to prevent or detect abuse.” (Exhibit 70 at 1874). The
record providesno basisto givethereport dispositive weight in this proceeding, particularly whenthe
report does not indicate a detailed review of the SRA or obligations, actions or inactions of the
insurance company in the indemnity process.

The dispute

10. Inits notice of appeal and complaint, the insurance company requests that the Board find that
the Government’ s determinations are not supported by fact or law and that the insurancecompany is
not liablefor theidentified indemnity overpayments. Theinsurance company asksthe Board to grant
the appeal from RMA’sfinal determinations in the compliance case. (Exhibit H at 1274).

11. Initsmotion for partial summary judgment, the insurance company requeststhe Boardto hold
that RM A’ sfinal determinationsarenot supported by apreponderance of theevidenceand arecontrary
tolaw. Further, it askstheBoardto hold that RM A’ sraisin endorsement, |oss adjustment manual, and
informational memorandum dated October 13, 1994, each constitute an error and omission within the
meaning of statute, 7 U.S.C. 8 1508(j)(3), which specifies that the FCIC “shall provide approved
insurance providers with indemnifications, including costs and reasonabl e attorney fees incurred by
the approved insurance provider, due to errors or omissions on the part of the [FCIC].” Further, the
insurance company requests that the Board hold that the insurance company complied with all valid
policy and procedure requirements. Memorandum at 80-81.

DISCUSSION

A forum may grant amotion for summary judgment when no genuine issue of material fact remains
and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56; Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48, 255 (1986); Celotex Corp. v. Catret, 477 U.S. 317, 322 (1986).

Theinsurance company requeststhe Board to hold that RM A’ sfinal determinationsare not supported
by a preponderance of the evidence and are contrary to law. Based upon the record in existence for
resolving thismotion, | conclude that the final determinationsdo not lack support by a preponderance
of theevidenceand are not contrary tolaw. The SRA, including regul aions and material incorporated
therein, specifies the conditions under which an insurance company is to pay indemnitieson raisins.
The existing record does not demonstrate that the insurance company followed the specified
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procedures. (FF 3, 4, 8.) The conclusions of the insurance company arenot determinative regarding
whether or not an insurable loss occurred. The SRA expressly requires determinations and
documentation, which have not been presented in the record.

Further, theinsurance company asksthe Boardto holdthat RM A’ sraisin endorsement, | oss adj ustment
manual, and informational memorandum dated October 13, 1994, each constitute an error and
omission within the meaning of statute, 7 U.S.C. § 1508(j)(3). The statutory provision specifies that
the FCIC “shall provide approved insurance providers with indemnifications, including costs and
reasonabl e attorney fees incurred by the approved insurance provider, due to errors or omissions on
the part of the[FCIC].” The record does not demonstrate that any of the three documents constitutes
an error or omission on the part of the FCIC. Morespecifically, inresolving the motion, the FCIC has
asserted with credible proof, that theinsurance companyfailed to satisfyitsobligationsunder the SRA.
The insurance company places undue weight, particularly in its own motion, on the report by an
Inspector General.

Further, theinsurance company requeststhat the Board hold that theinsurance company complied with
all valid policy and procedure requirements. The existing record does not support the conclusion the
insurance company asks the Board to make.

The Raisin Endorsement and the Rai sin Handbook specify that raisins damaged by rain, but which are
reconditioned and meet the RA C standardsfor raisins, will be valued at the insurance price, such that
an indemnity is nat appropriate, but for a reconditioning allowancewhen permitted in writing prior
to reconditioning (FF 3, 4). Given thislanguage, and the credible assertion by the Government that
indemnities were paid for raisins which were satisfactorily reconditioned, the insurance company has
not demonstrated that it paid some of theindemnitiesin accordance with the requirementsof the SRA.

The Raisin Endorsement specifies that raisins destroyed without USDA inspection or put to another
use without Government consent will be valued at the amount of insurance, such that an indemnity is
not appropriate (FF 3). Given this language, and the credible assertion by the Government that the
indemnities were paid for raigns which were destroyed without a USDA inspection, or were put to
another use without Government consent, the insurance company has not demonstrated that it paid
those indemnities in accordance with the requirements of the SRA.

The Raisin Handbook establishes procedures for the insurance company to comply with when
determiningthat raisinscannot bereconditioned (FF 4). Giventhelanguage, and the credibleassertion
by the Government that theinsurance company hasnot documented determinationsasrequired or that
the documentation does not support the determination, the insurance company hasnot demonstrated
that it paid those indemnities in accordance with the requirements of the SRA.

Theinsurance company has not demonstrated tha the Informational Memorandumadversely affected
the procedurestheinsurance company wasrequiredto follow, or that it was entitled to pay indemnities
in contravention of the guidelines contained in the memorandum, or that it complied with al
requirementsof the SRA, but for the Informational Memorandum, in paying any disputed indemnity.
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| deny the insurance company’s motion for partial summary judgmert.

JOSEPH A. VERGILIO
Administrative Judge

Issued at Washington, D.C.
December 14, 2000
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