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March 5, 2012

Public Comment to the USDA Advisory Committee on Biotechnology and 21st Century Agriculture
Good Afternoon.  My name is Colin O’Neil and I am the Regulatory Policy Analyst for the Center for Food Safety. It’s a privilege to provide public comment in the third meeting of this AC21 advisory committee and I look forward to participating in upcoming AC21 public meetings.  

In his charges to the Committee, the Secretary’s principal question regarded what types of compensation mechanisms, if any, would be appropriate for addressing economic losses resulting from unintended presence of GE material. 

In response, the Committee has discussed a number of compensation mechanisms for addressing contamination.  Any scheme must address the root causes of contamination and priority should be given to the establishment of mandatory contamination prevention measures over mere monetary remedies.  CFS strongly opposes any scheme that would place an additional financial burden on the grower who is the victim of contamination through no fault of their own.  The most logical and feasible compensation mechanism is one that is financed by the patent holder and made available to the victims of contamination.

As described in my comments to the Committee in December, conventional (non-GE) and especially organic growers already bear substantial financial burdens to protect, as best they can, their crops from transgenic contamination.  These costs include buffer strips, “temporal isolation,”
 identity preservation, and the often extremely expensive testing for transgenic contamination.  Even with these outlays, losses are incurred when customers reject contaminated supplies.  Organic premiums simply do not cover these additional costs and losses, as some members of the committee seem to believe.  Organic premiums are already devoted to cover the higher costs, especially labor, of sustainable practices, like cover cropping and non-chemical pest control.  Hard-pressed organic farmers have nothing “left-over” for additional contamination prevention measures – measures that will in any case likely fail without GE crop growers taking responsibility for preventing contamination.  And if GE crops do indeed increase productivity as so often claimed, then it is unclear why some portion of those greater returns can’t be devoted to meeting this responsibility.
In episodes of contamination, it will always be the non-GE grower who experiences unintended presence of GE material.  GE contamination is preventable by the GE grower and is a cognizable injury with a traceable source back to the patent holder.  This reality should factor into the Committee’s discussion.  We support the National Organic Coalition’s Principles of GE contamination prevention and feel that the most logical financial mechanism is a compensation fund to be established in USDA’s Farm Service Agency or Risk Management Agency through a tax on biotech patent holders.  This fund would provide immediate assistance to farmers pending further necessary remedies of law and equity. 

The next generation of GE crops – engineered to survive application of older, more volatile herbicides like 2,4-D and dicamba – introduce huge new liability concerns that are not unlike those posed by gene flow.  Herbicide drift causes crop injury, reduced yields and decreased income.  These new crops will dramatically increase the scope and frequency of crop injury by facilitating much greater use of drift-prone herbicides – at higher rates, on more acres, and later in the season.  The USDA is currently considering the approval of the first of these next-generation GE crops – 2,4-D-resistant corn – which could be in the fields as early as next year.  According to state pesticide officers, 2,4-D drift is already responsible for more episodes of crop injury than any other herbicide.  Introduction of 2,4-D crops will ensure that many more growers suffer reduced yields and lost income.

With these next-generation GE crops, growers’ liability for transgenic contamination is compounded by increased risk of crop injury.  And because it is often impossible to identify the offending herbicide applicator, injured growers will often have no recourse, just as with transgenic contamination.  This additional risk of crop injury makes it still less acceptable that organic and conventional growers be asked to shoulder the burden of funding a compensation mechanism.
In concert with a compensation fund intended to provide immediate assistance, mandatory contamination prevention measures must be put in place to mitigate gene flow from commercial GE crops.  Such measures must be the cornerstone of any AC21 committee recommendations on addressing contamination.  Preventing contamination should be the primary goal of the USDA.

Enforcement of contamination prevention measures cannot be left to the seed firm, but rather must be the responsibility of USDA or an independent third party.  Effective prevention measures are impossible without consequences for non-compliance.  Biotech companies and growers must bear full liability for failure to follow prescribed gene-containment measures. Fines for non-compliance could be additional sources of revenue for the contamination fund and would serve as an additional incentive to follow prescribed gene-containment measures, placing the emphasis on preventing contamination.    

As prevention measures would be designed to work consistently under real-world production conditions, they would be redundant and designed with ample margins of safety, to account for the unpredictable realities of real-world production agriculture.  


Respectfully submitted,

Colin O’Neil

Regulatory Policy Analyst

Center for Food Safety
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� Planting at different, less optimal times, than neighboring GE farmers of the same crop species to avoid synchronous flowering and thus contamination via cross-pollination; changing planting dates to less optimal times often results in yield loss,
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