1330 Connecticut Avenue, NW

STEPTOE & JOI—INSON LLP Washington, DC 20036-1795

Telephone 202.429.3600 .
Facsimile 202.429.3902
www.steptoe.com

ATTORNEYS AT LAW

Marc A. Paul
202,429.6484
mpaul@steptoe.com

May 30, 2002

BY HAND DELIVERY

Ms. Roberta D. Purcell

Assistant Administrator

Telecommunications Program, Rural Utilities Service
U.S. Department of Agriculture

1400 Independence Avenue, S.W., Stop 1590

Room 4056-S

Washington, D.C. 20250-1560

Re:  Notice of Inquiry - Launching Our Communities’ Access to Local Television Act of
2000

Dear Ms. Purcell:

Enclosed for filing on behalf of EchoStar Communications Corporation
(“EchoStar™), General Motors Corporation (“GM”) and DIRECTYV, Inc. (“DIRECTV”)
(collectively, the “DBS Operators™) please find an original and three copies of the DBS
Operators’ Comments in the above referenced matter. Also enclosed please find an additional
copy of this material to be date-stamped and returned with our messenger.

If you have any questions concerning this submission, please do not hesitate to
contact me.

Respectfully submitted,

WREYD

Marc A. Paul

WASHINGTON PHOENIX LOS ANGELES LONDON




Before the
UNITED STATES DEPARTMENT OF AGRICULTURE
Rural Utilities Service

In the Matter of:

Launching Our Communities' Access to Local
Television Act of 2000

Notice of Inquiry

S St vt gt ot ot et e’

To:  Roberta D. Purcell, Assistant Administrator
Telecommunications Program -
Rural Utilities Service

COMMENTS

EchoStar Communications Corporation (“EchoStar”), General Motors
Corporation (“GM™) and DIRECTV, Inc. (“DIRECTV?”) (collectively, the “DBS Operators™)
hereby file these comments in response to the Notice of Inquiry ("NOI") issued by the Rural
Utilities Service ("RUS") concerning the Launching Our Communities’ Access to Local
Television Act of 2000 ("the Local Television Act"). See 67 Fed. Reg. 21216 (April 30, 2002);
47 U.S.C. § 1101 et seq. Through its DISH Network Brand, EchoStar is a provider of direct
broadcast satellite ("D.BS") services in the United States to more than 6 million subscribers.
DIRECTV provides DBS services to more than 10.5 million subscribers in the United States.

In the NOI, the RUS has requested comment on the effect that the recently
announced merger of EchoStar and Hughes Electronics Corporation, the parent of DIRECTV,
would have on the delivery of local television signals to households located in areas unserved or

underserved by cable -- a goal of the Local Television Act. Specifically, the NOI indicates that




the goals of the Local Television Act may be “virtually fulfilled” by the proposed merger
because of the DBS Operators' proposal "to offer every consumer in the continental United
States, Alaska, and Hawaii access to satellite-delivered local television signals, thus covering all
designated market areas in the United States." See 67 Fed. Reg. 21216. As discussed below, the
NOI is correct in predicting that approval of the merger of EchoStar and Hughes would have a
tremendous and revolutionary impact on the provision of local television signals to households
located in nonserved and underserved areas. The merger would indeed {rirtually fulfill the goals
of the statute without need for monetary support from the U.S. Government. Indeed, as part of
their merger proposal before the Federal Communications Commission and the Department of
Justice, EchoStar and Hughes have stated that a direct result of the merger will be that consumers
across the United States will have access to local broadcast channels with digital-quality
television picture and CD-quality sound in every one of the 210 television markets in the United
States. Further, the merger also will permit delivery throughout the United States of greatly
expanded high-definition television ("HDTV") programming, pay-per-view and near video-on-
demand ("VOD") services, educational, specialty, and foreign language programming and
interactive services.

Unlike cable operators, which have the ability to increase their channel capacity
almost indefinitely, DBS providers face tangible capacity constraints in the programming that
they carry. These constraints are exacerbated by the must-carry requirements of the Satellite
Home Viewer Improvement Act ("SHVIA"), which require a DBS operator to carry every
qualified full-power local broadcast station in a market in which it offers any local television
channel. With limited satellite capacity, the reality of this requirement is that the DBS Operators

have focused their offérings of local channels on larger urban and suburban markets, as opposed
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to smaller rural markets in the United States. When the merger is approved, however, the ability
of a DBS operator to provide local television signals will change dramatically.

Specifically, subsequent to the announcement of the merger agreement on
October 28, 2001 and as part of the pre-merger transition process, EchoStar and DIRECTV
analyzed the technical and economic feasibility of a “Local Channels, All Americans™ plan by
which every U.S. consumer can have access to satellite-delivered local television signals.' Ina
satellite application filed with the FCC on February 25, 2002, the DBS Operators took the
critical step of applying for authority for the merged company to launch and operate a new spot-
beam satellite that, together with the two companies’ operational and proposed satellites, will
provide local broadcast channel service to all 210 Designated Market Areas (“DMAs’f) in the
United States and comply fully with the prevailing mandatory carriage requirements of SHVIA.?

DIRECTYV and EchoStar engineers have designed a system that enables the
receipt of local channels, other entertainment services and high-speed Internet access using one
consumer-friendly small dish. That dish will be capable of receiving satellite signals from the
merged company’s multiple orbital positions. The merged entity, currently referred to as New
EchoStar, will deploy new set-top boxes and satellite dishes that will be made available, free of
charge, to all existing EchoStar and DIRECTYV subscribers who will requiré new equipment in
order to receive their local channels. Consumers across the country will pay the same price for

this DBS service, i.e., one Nation, one rate card, regardless of a subscriber’s location.

! Set forth at Attachment A is a slide presentation prepared by the DBS Operators further
describing their plan.

2 A copy of this application for a new satellite is set forth at Attachment B.



Implementation of the plan will begin immediately upon regulatory approval of the merger, and
the rollout can be completed as soon as 24 months thereafter -- in all likelihood, in advance of
the stated goal under the Local Telev.ision Act of December 31, 2006.> The “Local Channels,
All Americans” plan will feature the new satellite operating in conjunction with DIRECTV's
existing spot-beam satellite (DIRECTV 48) and proposed sp.ot-beam satellite (DIRECTV 7S)
and EchoStar's existing and proposed spot-beam satellites (EchoStar VII and EchoStar VIII), to
providé collectively approximately 1,500 television channels to the 210 DMAs, with necessary
back-up and service expansion capabilittes.

This “Local Channels, All Americans™ service vision is premised entirely upon
the EchoStar-Hughes merger being successfully consummated. As EchoStar and Hughes have
told the FCC and DOJ, the tremendous public int.erest benefit of being able to serve every
television market in the country is not achievable by either DBS Oper_ator standing alone.
Neither EchoStar nor DIRECTV can provide service to more than a limited number of DMAs
with their current and expected fleets of spot-beam satellites, and cannot hope to serve every
market with them. For each company individually to serve all 210 DMAs would require the
launch of at least another spot-beam satellite and the displacement of numerous national
programming choices -- offerings that are critical for DBS operators to remain competitive with
cable competitors,

By contrast, the merged entity New EchoStar will have access to a tremendous

amount of DBS capacity freed up by the elimination of more than 500 channels of duplicative

3 See 47 U.S.C. § 1101 ("The purpose of this chapter is to facilitate access, on a
technologically neutral basis and by December 31, 2006, to signals of local television stations for
households located in nonserved areas and underserved areas.").




programming content, which directly translates into a sensible and efficient satellite design and
~ configuration that is actually capable of being implemented. As a result, consumers in unserved
and underserved areas of the United States will receive not only national program offerings, but
local channel service as well, with digital quality pictures and CD quality sound, that they have

never enjoyed before, and could not receive but for the merger.

CONCLUSION
The NOI correctly notes that approval of the proposed merger of EchoStar and
Hughes would substantially fulfill the goals of the Local Television Act by providing access to

local broadcast television signals in all 210 DMAs in the United States in the near future.

Respectfully submitted,

Loy Nt e Lo Mkl oo

Gary M. Epstein Pantelis Michalo'poﬁlos

James H. Barker Steven Reed

LATHAM & WATKINS Marc A. Paul

555 11™ Street, N.W. STEPTOE & JOHNSON LLP

Suite 1000 1330 Connecticut Avenue, N.W.
Washington, DC 20004 Washington, DC 20036-1795
202-637-2200 202-429-3000

Counsel for Hughes Electronics Counsel for EchoStar
Corporation and DIRECTV, Inc. Communications Corporation

Dated: May 30, 2002
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EXPEDITED PROCESSING REQUESTED

Consumers will benefit from the massive increase in Direct Broadcast Satellite (“DBS”) capgcity
that will result from the elimination of this duplicative programming. Indeed, as a diréct result of -
the completion of this merger, consumers across the United States will have access to local
broadcast channels with digital-quality television pictures and CD-quality sound in every one of
the 210 Designated Market Areas (“"DMAs ") covering the country.

Subsequent to the announcement of the merger agreement on October 28, 2001, as part of
the pre-merger transition process, meetings between EchoStar and‘ DIRECTYV personnel have
been held to analyze the technical and economic feasibility of a “Local Chamels, All
Americans” plan by which the merged company could offer every U.S. consumer access to
satellite-delivered local television signals. After-an exhaustive examination of each company’s
spectrumn and satellite assets, as well as questions of commercial feasibility, the companies
determined that this plan could become a reality.

By this Application, New EchoStar presents a technically and commercially feasible plan
to build, launch and operate a spot-beam spacecraft, NEW ECHOSTAR 1, that, when combined
and integrated with the other satellite and spectrum assets of the merged company at all three
DBS CONUS orbital locations, will serve all 210 DMAs in the United States, including Alaska
and Hawaii, and including ﬁll compliance with must carry requirements. The DIRECTV and
DISH Network engineers have designed a system that enables the receipt of local cﬁannels, other
entertainment services and high-speed Internet access usirig one consumer friendly mini-dish.
That 18 x 22-inch satellite dish will enable the receipt of signals from the merged company’s
multiple orbital locations. New EchoStar will deploy new set-top boxes.and satellite dishes free
of charge to all existing DIRECTV and DISH Network subscribers who may need them in order

to receive their local channels. Consumers across the country will pay the same price for this

DC_DOCS\35485.14{W2000)



EDIT, 'ROCESSING REQUESTED

DBS service, i.e., one nation, one rate card, regardless of a subscribér’s 'loéation.
Implementation of tiw plan will begin immediately upon regulatory approval of the merger, and
approval of this Application, and the rollout out can be completed as soon as 24 months
thereafter.

Only New EchoStar will be able to undertake tﬁis “Local Channels, All Americans”
service ﬁlan because only the merger will:

. - end inefficient use of the DBS spectrum by eliminating the need for each of
DIRECTYV and EchoStar to transmit more than 500 channels of duplicative

programming;

e  combine and ratidnalize each company’s spectrum and advanced satellite assets in
a way that makes the plan technically feasible; and '

. combine the companies’ subscriber bases to make it commercially feasible to

serve smaller markets and to construct and launch the additional satellite capacity
that is necessary to implement the plan. '

The addition of NEW ECHOSTAR 1 to New EchoStar’s existing and planned constellation of
DBS satellites will provide the neéessary additional satellite capacity to implement the “Local
Channels, All Americans” plan in a technically feasible and commercially viable manner, rather
than the technically infeasible and commercially unrealistic approaches proposed by some

opponents of the merger.” NEW ECHOSTAR 1 will use a combination of the DBS

Certain petitioners have speculated that each company alone might be able to replicate

- “the benefits of the merger by building “super-satellites” of the petitioners’ own design.
See, e.g., Petition to Deny of the National Rural Telecommunications Cooperative, CS
Docket No. 01-348 (Feb. 4, 2002), Exhibit O (Declaration of Walter L. Morgan); Petition
to Deny of Pegasus Communications Corporation, CS Docket No. 01-348 (Feb, 4, 2002),
Attachment B (Affidavit and Report of Roger J. Rusch). To the extent not mooted by the
“Local Channels, All Americans” plan that will be facilitated by the successful launch
and positioning of New EchoStar 1 at 110 °W.L., such proposals are both technically
flawed and disregard entirely the issue of commercial feasibility. See Hughes and
EchoStar, Opposition to Petitions to Deny (Feb. 25, 2002), at Attachment B (Declaration
of Dr. Richard J. Barnett), at §y 45-72; /d., Attachment A (Declaration of Dr. Robert D.
Willig), at 7 9-17. Only the merger will rationalize the available DBS spectrum and

3
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) frequencies® at 110° W.L. that are currently licensed to EchoStar and DIRECTV Enterprises, Ihc.
(“DIRECTV™), a whoily ow.z.le'd 'subsi-dia;'y of Hughes, and will work as an integrated system
with the current and planned spot-béam satellite assets of EchoStar and DIRECTYV at all three
DBS CONUS orbital locations to provide the capacity and coverage necessary to provide the
“Local Channels, All Americans” sei'vice. |

The '“Loéal Channels, All Americans” plan will allow New EchoStar to offer, for the first
time, to all consumers nationwide a complete substitute to incumbent cable system video
offerings, and thereby permit New EchoStar to achieve a new level of vigorous competition to
incumbent cable operators. In this regard, the merger is the only way to truly implement
Congress’ vision under the Sateliite Home Viewer Improvemeﬁt Act of 1999.° The merger will
allow New EchoStar to implement Congress’ goal of true, nationwide competition to cable
television by allowing satellite carriage of local television signals. Thus, the Applicants submit
‘that grant of fhis Application is manifestly in the public interest.

This Application is being filed pursuant to established precedent and the Commission’s

policy permitting.conditional “accommodation” applications.” The Applicants request this

provide the capacity, scale and subscriber base necessary to achieve full local channel
service coverage of every DMA in the United States.

The FCC has channelized the available DBS spectrum into thirty-two frequency bands or
RF channels. For clarity, these channelized frequency bands will be referred to in this
Application as “DBS frequencies.”

4 Satellite Home Viewer Improvement Act of 1999, Pub. L. No. 106-113, 113 Stat. 1501,
1501A-526 to 1501A-545 (Nov. 29, 1999) (“SHVIA™).

The FCC has explicitly allowed such applications in the satellite area. See, e.g.,

* Applications of Hughes Communications Galaxy, Inc., 3 FCC Red 6989, § 11 (1988)
(replacement satellite applications filed in anticipation of assignment of satellite licenses
from Western Union to Hughes). The submission of such applications also has a long
history in the broadcast area. See, e.g., KTB Broadcasting, Inc., 48 FCC 2d 635 (1974);
In re Bronco Broadcasting Co., 32 RR 2d 213 (1974). In fact, in the broadcast area, this

. 4
DC_DOCSW35485.14[W2000)



EXPEDITED PROCESSING REQUESTED

authority subject to, and contingént ﬁpon, the gi'ant of the New EchoStar Transfer Application.
The Applicants rcque'st that the aufh'ority applied for herein be held by EchoStar Séteilite _
Corporation, which, upon consummation of the ECC-Hughes merger will be a wholly-owned
subsidiary of New EchoStar.

L BACKGROUND
NEW ECHOSTAR 1 will be collocated with the other existing and planned New

EchoStar-controlled spacecraft at the 110° W.L. orbital location, and will be integrated into the
overall New EchoStar DBS constellation. As set forth in the New EchoStar Transfer
Applicatioﬁ, the New EchoStar DBS constellation wili result from the proposed combination of |
the existing DBS systemé operated by EchoStar and by DIRECTV.

EchoStar and other EchoStar subsidiaries own and operate six operational DBS satellites
located at the 61.5° W.L., 110° W.L., 119° W.L., and 148° W.L. orbital positions. EchoStar’s
seventh DBS satellite, EchoStar 7, which is equipped with state-of-the-art spot-beam technology,
was launched four days ago on February 21, 2002. EchoStar also plans to launch an additional
spot-beam satellite, EchoStar 8, in 2062. Through ité DISH Network brand, EchoStar is now a
provider of DBS service to more than 6 million U.S. subscribers.

‘ DIRECTV Enterprises, Inc.” currlently is the licensee for a DBS system consisting of six

high-'power DBS satellites, which are located at the 101° W.L., 110° W.L. and 119° W.L. orbital

concept has actually been codified in a rule that allows a proposed assignee to file the
application directly. See 47 C.F.R. Sec. 73.3517 (a).

See generally New EchoStar Transfer Application.

7 USSB 11, Inc., a wholly owned subsidiary of DIRECTYV, is the licensee of five of the
thirty-two frequencles at the 101° W.L. orbital location and three of the thirty-two

- frequencies at the 110° W.L. orbital location. See United States Satellite Broadcasting
Co., Inc. Transferor and DIRECTV Enterprises, Inc. Transferee; For Consent to Transfer
of Control of the USSB Ii, Inc. Authanzanon to Operate a Direct Broadcast Satellzte

5
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positions.® This constellation includes DIRECTV'’s newest satellife, a spot-beam satellite known
as DIRECTYV 48, which is located at 101° W.L. In addition, DIRECTYV has contracted with
Space Systems/Loral to construct another high-power spot-beam satellite, DIRECTV 78S.
DIRECTYV uses its satellites to provide DBS service to more than 10.7 million U.S. customers.’

IL NEW ECHOSTAR LOCAL BROADCAST CHANNEL CAPABILITY

EchoStar currently provides satellite-delivered local broadcast channels in 36 DMAs
using fulrl-CONUSIO satellite beams, as well as sateilités at the 61.5° W.L. and 148° W.L. orbital
locations. With EchoStar 7 and 8, EchoStar expects to be able to provide local broadcast
channels in approximately 50 DMAs from satellites located at CONUS orbital locations. With
all of these satellite asscté in place, EchoStar would be capable of utilizing ten of its fifty
licensed CONUS DBS frequencies — or 20% of its licensed CONUS spectrum — to deliver local
broadcast channels to approximately 50 DMAs.

DIRECTV currently provides satellite-delivered local broadcast channels in 41 DMAs by

utilizing the spot-beam capability on DIRECTV 48 and six of the thirty-two DBS frequencies at

System Using Five Channels at the 101° W.L. Orbital Location; Authorization to
Construct, Launch, and Operate a Direct Broadcast Satellite System Using Three
Channels at the 110° W.L. Orbital Location; and the Related Earth Registration (Call
Sign E930437); United States Satellite Broadcasting Co. Inc. Application for Additional
Time to Construct and Launch a Direct Broadcast Satellite at the 110° W.L. Orbital
Location, Order and Authorization, 14 FCC Rcd 4585 (1999).

DIRECTYV has been granted authority to launch and operate its seventh high-power DBS
satellite, DIRECTV 5 (formerly Tempo 1), at the 119° W.L. orbital location. DIRECTV
Enterprises, Inc. (For Authority to Launch and Operate a Direct Broadcast Satellite
Service Space Station), Order and Authorization, 15 FCC Red 23630 (2000).

This figure includes approximately 1.9 million customers served by NRTC, its members
and affiliates. '

The Applicants have designed their respective satellite constellations to provide national
coverage, i.e., coverage of the contiguous United States, Alaska and Hawaii. However,
for ease of reference, the Applicants will use the term “CONUS” beams herein.

6
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the 101° W.L. orbital location.'" In addition, DIRECTV plans to launch DIRECTV 7S, a state-
of-the-art spot-beam satellite, into the 119° W.L. orbital location in 2003.'"2 DIRECTV 7S is
capable of utilizing four of the thirty-two DBS frequencies at the 119° W.L. orbital location.
DIRECTYV plans to use DIRECTV 78 to provide local broadcast cham_lels to approximately 29
additional DMAs. With all of these satellite assets in place, DIRECTV would be capable of
utilizing ten of its forty-six licensed DBS frequencies — or more than 22% of its licensed
spectrum - to deliver local broadcast channels to approximately 70 bMAs. |

The ECC-Hughés merger will dramatically increase the spectrum resources available to

New EchoStar by eliminating the current duplication of more than 500 channels of programming

DIRECTV uses 2 small amount of CONUS capacity in conjunction with this spot-beam
capacity to deliver local broadcast channels to these 4] DMAs.

2 Pending the launch of DIRECTV 7S, DIRECTYV has announced plans to add local
stations in 10 additional DMAs in 2002 through the interim use of CONUS beam
capability on several of the DBS frequencies at the 119° W.L. orbital location.

7
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and will provide the combined firm with the necessary capacity to provide local broadcast

~ channel service to all 210 DMAs and 107 million television households, as shown below:

107 illion Households

New EchoStar’s plan_will involve five spot-beam satellites, capable of utilizing 28 DBS
frequencies for spot beams. Néw EchoStar will use that constellation to provide local broadcast
channel service to all 210 DMAS, along with necessary back;up and service expansion

_capabilities. The key to the “Local Channels, All Americans” plan is the combination of the
DIRECTV and EchoStar spectrum at 110° W.L. and the elimination of duplicative programming
currently provided to customers ﬁom the 110° W.L. orbital location é.nd the other DBS orbital
locat;ons. This more efficient frequency use will allow New EchoStar to utilize eight of the
thirty-two available DBS-downlink frequencies at 110° W.L. — five DBS frequencies that
.currently are licensed to EchoStar _ahd three DBS frequencies that currently are licensed to

DIRECTV - for spot-beam delivery of local bro_adcaét channels without displacing capacity for
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national programming that is necessad to meet consumer demand and compete with incumbent
cable operators.

In addition, the ability of New EchoStar to consolidate and utilize all thirty-two DBS
frequencies at 110° W.L. will further facilitate the provision of local broadcast channels to all
210 DMAs by vastly simplifying and streamlining the facilities needed to uplink the local
broadcast channel programming from these disparate DMAs. The Applicants expect that the
NEW ECHOSTAR 1 satellite will require two distinct uplink facilities, including existing
DIRECTYV and EchoStar facilities located in Los Angeles, CA and Cheyenng, WY, respectively,
and that the overall plan will require a minimum of four uplink facilities. Only New EchoStar
will realistically be able to accumulate the uplink facilities neéessary to implement the “Local
Channels, All Americans” plan. |

Under the new plan, New EchoStar will still be able to devote a significantly greater
number of DBS frequencies to national programming than each company does today. The
frequencies allocated for local broadcast channel service will represent a commerciatly and
technically reasonable balance between local broadcast channel programming and the national
programming that DBS providers must continue to develop and expand to provide true
competition to the services offered by incumbent cable operators.

In stark contrast, if either EchoStar or DIRECTV were to attempt to offer a “Local
Channels, All Americans” plan without the fnerger, the DBS frequencies necessary to provide
local broadcast channels to 210 DMAs would require EchoSta.f or DIRECTV todrop a
significant number of national channels (Qr the advanced service_s that could be carried in lieu of
these national channels) from its programming line-up. For example, for each additional

frequency needed to provide local broadcast service, the DBS firms would be unable to carry:
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roughly ten t;,hannels of national programming or to expand advanced services by an equivalent
amount. The cost of dropping so many national channels (or advanced services) would be
devastating to their respective businesses. Simply put, neither EchoStar nor DIRECTV could
allocate such an imbalanced amount of their scarce licensed CONUS spectrum to providing local
broadcast channels without destroying the financial viability of their respective DBS busipesses
by sacrificing spectrum needed for_new and additional national programming necessary to
compete with cable, including expansion capacity for HDTV, pay-per-view, video-on-demand,
and interactive and foreign language channels.'? Thus, it is only the ECC-Hughes merger that
will free up the spectrum that is needed to implement a “Local Channels, All Americans” plan.

New EchoStar will implement the satellite constellation for the “Local Channels, All
Americans” plan by using a flexible combination of capacity from NEW ECHOSTAR 1 (at 110°
W.L.) and the four current and planned EchoStar and DIRECTV spot-beam satellites, Echostar 8
(at 110° W.L.), DIRECTYV 48 (at 101° W.L.), Echostar 7 (at 119° W.L.) and DIRECTV 78 (at
119° W.L.). When fully implemented, the combination of these assets will provide sufficient
spot-beam capacity to cover all 2.10 DMAs, allow for significant spot-beam capacity at each of
the three DBS CONUS orbital locations, and supply mutual, in-orbit back-up of spot-beam
capabili_ty and allow for the development and expansion of new services.

Freeing up spectrum will, of course, require a transition process. The EchoStar and
DIRECTV spot-beam ss;teliites will continue to serve their respective customer bases until the
transition period is complete, at which time the newly freed up spot-beam capacity can be used

to expand the number of DMAs provided with local broadcast channel service.

13 As set forth in the ECC-Hughes Opposition it is not technically or economicaily feasible

for either EchoStar or DIRECTV alone to provide local broacast channels to all 210
DMAs. See Opposition at Attachment B (Declaration of Dr. Richard J. Barnett), at 41 3-
7, 13-15; Id., Attachment A (Declaration of Dr. Robert D. Willig), at 14 9-15.
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However, even after the transition to a common platform, the four existing and planned
spot-beam satellites will not be sufficient to provide local broadcast channeis in all 210 DMAs.
NEW ECHOSTAR 1 ﬁlls that void. NEW ECHOSTAR 1 will‘ provide the capacity necessary to
- serve the remaining DMAs. NEW ECHOSTAR 1 will be an all spot-beam satellite using eight
DBS frequencies at 110° W.L. that are now split between the two companies — five DBS
frequencies that currently are licensed to EchoStar and three DBS frequencies that currently are
licensed to DIRECTV.

Finally, each of the four current and planned spot;bearn satellites has the flexibility to
provide CONUS capacify in addition to the available spot-beam capacity. Once NEW |
- ECHOSTAR 1 is launched and in service, some or all of these four satellites will be able to
provide New EchoStar in-orbit capacity to launch new and additional national .programming.

III. AUTHORITY REQUESTED |
NEW ECHOSTAR 1 will be a 3-axis stabilized 10 kW class spacecraft designed to

provide U.S. domestic broadcast satellite service. NEW ECHOSTAR 1 will be a spot-beam
satellite specifically iﬁtended to provide additional local broadcast channel programming
capacity for New EchoStar’s DBS system. The satellite is described in detail in the Technical
Annex attached hereto.

At the time of the launch of NEW ECHOSTAR 1, the New EchoStar constellation of
satellites at 110° W.L. is ex.péctéd to include the DLRECTV 1 satellite and the EchoStar 5 and 8
satellites. New EchoStar will cﬁntrol the licenses for all thirty-two frequencies at the 110° W.L.
orbital location. By this App.lication, New EchoStar requests authorization to launch and operate
- NEW ECHOSTAR 1 at the 110° W.L. orbital ldcgtion, collocated with thg othc_er New EchoStar

- satellite assets listed above.

11
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IV. GENERAL TECHNICAL INFORMATION AND INTERFERENCE ANALYSES

The Technical Annex contains a technical deséription of the NEW ECHOSTAR 1 | |
satellite. Interference a:ialyses performed in accordance'ﬁith ITU Radio Regulations
Appendices $30 and S30A will be submitted shortly. Although the complex analysis of Section -
2 of Annex 1 of Appendix S3O (MSPACE) will be performed in the near future for NEW
ECHOSTAR 1 to determine if coordination with other administrations is required, NEW
ECHOSTAR 1 expects to be in full comp]ianc'e with all other appiicablc interhational
interference criteria”m_d limitations of Appendices S30 and S30A.

V. APPLICANT QUALIFICATIONS

DIRECTV and EchoStar each are DBS licensees whose legal qualifications are a matter
of public record. New EchoStar is likewise fully qualified to control DBS licenses, and the
Commission will have so found upon the grant of the New EchoStar Transfer Application. For
DBS systems, the Commission has not required a prior demonstration of financial qualifications,
but instead has relied on the applicant meeting due diligence milestones once a system is
: authorized.” DIRECTYV and EchoStar have fully met the due diligence milestones for their
rcspe_ctive DBS systems, and upon consummation of the ECC-Hughes merger, New EchoStar
will have sufficient financial resources available to cover the costs of launching and operating
the NEW ECHOSTAR 1 satellite. | |

VI. TYPE OF OPERATIONS

New EchoStar intends to operate NEW ECHOSTAR 1 on a non-broadcast, non-common
carrier basis. New EchoStar may sell and/or lease a portion of its capacity on a non-common

carrier basis for complementary business purposes.

M See47 C.F.R.§100.19.
o . 12
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VIL. SCHEDULE |
The expected launch date of NEW' ECHOSTAR 1 is twenty-four months after the grant

of this Application and the New EchoStar Transfer Application.

VIII. PUBLIC INTEREST CONSIDERATIONS

As described more fully in the Applicants’ pleadings filed in connection with the New
EchoStar Transfer Application, the merger of Hughes and ECC will provide New EchoStar
accessto a trcméndpus amount of DBS capacity freed up by the elimination of more than 500
identical channels of duplicative programming content. When combined with the spectrum and
other efficiencies that can result only from the merger, the integration of the existing and planned
satellite assets of EchoStar and DIRECTYV, and the successful launch and positioning of NEW
ECHOSTAR 1 at the 110° W.L. orbital position will allow New EchoStar to achieve its “chal
Channels, All Americans” service vision, and in the process, will have a number of specific and
importaﬁt public interest benefits. These inciude:

e Local Chanliel Service In Every DMA, Including Rural Areas

Néither EchoStar nor DIRECTYV as a standalone DBS provider has the necessary
~ spectrum and subscriber base to warrant serving more than 30-70 DMAs with current or planned
DBS satellites.'” The creation of New EchoStar radically changes that equation, and the
corresponding launch of NEW ECHOSTAR 1 will make possible a servicg vision that will bring
local broadcast channel service with digital-quality pictures and CD-quality sound to all
Axﬁericans.

Today, only 65 million tel_évision hoﬁseholds - i.e., those 'vi_ewers residing within the 42

DMAs presently served by EchoStar and DIRECTYV - can receive local channel service via

S See Opposition at Attachment A (Declaration of Dr. Robert D. Willig) at 47 9-15.
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satellite. That leaves some 42 million television households that are not served with satellite-
delivered local channels ~ consumers who are therefore forced either to pay additional fees to
subscribe to basic cable service in ofder to receive local channels, or to install an off-air rooftop
antenna — and hope for good reception.

By supplementing the current and planned satellite configuration of EchoStar and
DIRECTV with NEW ECHOSTAR 1, New EchoStar will address this fundamental service
discrepancy in less densely populated markets. New EchoStar will offer local channel service in
every one of the 210 DMAs covering the entire United States, including Alaska and Hawaii.
Thus, the launch of NEW ECHOSTAR 1, in conjunction with the Applicants’ other satellites,
helps achieve one of the most fundamental public interest objectives of the Communications Act,
namely, “mak[ing] available, so far as possible, to all the peopie of the United States” the
benefits of local broadcast television.'

¢ Benefits to Local Broadcasters

As discussed, the “Local Channels, All Americans” plan will be a tremendous benefit to
television viewers outside of the top 50-70 DMAs because, without the merger, they would
otherwise likely never have access to satellite-delivered local broadcast channels.
Correspondingly, television broadcasters in these areas will have their signals delivered into
many additional households with digital-quality television pictures and CD-quality sound. In
fact, in many of these areas, which may be distant from a television transmitter site, television
viewers cannot obtain an over-the-air signal that provides a clear picture without ghosting or
“snow.” And some of these areas may not have access to over-the-air broadcast television

signals at all, meaning that NEW ECHOSTAR 1 will directly facilitate the receipt of local

e 47 U.8.C. § 151.
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broadcast stations by new viewers. Finally, in offering local broadcast channel service on a
nationwide basis, New EchoStar'will.conip]y fully with must carry obligations.

In opposing the creation of New EchoStar, the National Association of Broadcasteré
(*“NAB”) expressed its niembers’ strong desire to see the satellite carriage of local television
stations in all of the nation’s 210 DMAs. The NAB expreséed the fear that thv; merger of ECC
and Hughes would end “a DBS rivalry that has led to carriage of local broadcast stations in many
markets on one or both DBS systems.”’ The NAB has also testified as to the “enormous
econbmic and technical hurdles” involved in attempting to bring local channel service to
“markets 101 through 210.”® |

New EchoStar’s “Local Channeis, All Americans” plan answers these complaints
dispositively. Television broadcast station owners should now welcome the merger as it is the
only way their desire for DBS carriage in all 210 DMAs will be satisfied.

« Enhanced DBS Competition to Incumbent Cable Television Operators
The “Local Channels, All Americans” service vision that will be achieved by the merger
of ECC and Hughes and the concomitant faunch of NEW ECHOSTAR 1 will finally allow DBS
service to Be the complete substitute to traditional cable television offerings envisioned by
Cong;ess when it enacted the Satellite Home Viewer Improvement Act of 1999."” Duetoa
federal statute that prevented DBS providers from retransmitting local broadcast channels to

subscribers located in the markets of those stations, DBS providers historically had operated at a

1 National Association of Broadcasters, Petition to Deny, CS Docket No. 01-348 (Feb. 4,
2002) (*NAB Petition”), at 3.

Written Testimony of Michael J. Fiorile, Dispatch Broadcast Group & National
Association of Broadcasters, Before the House Subcommittee on Telecommumcanons
and the Internet (Dec. 4, 2001), at 25.

See, supra, note 4.

18
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significant competitive disadvantage vis-2-vis cable operators in the multichannel video
programming distributof (“MVPD”) market. Consu:lners_‘i.r‘x the past reported that their inability
to receive local broadcast signals from DBS operators negatively affected their decision to
subscribe to DBS. In enacting the SHVIA in 1999, Congress granted satellite carriers a
permanent compulsory copyright license to retransmit local broadcast television prbgramming,
thereby removing one of the most significant barriers to DBS operators fully competing in the
MVPD market. Congress acknowledged that without the legal authority to distribute local

broadcast signals, satellite television simply would not be a complete substitute for the MVPD

services offered by market dominant incumbent cable television operators.’

% H.R. REP. No. 106-79, pt. 1, at 11-15 (1999).
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As shown on the map.below, currently 104 million of the 107 million television

households reside in a cable franchise area.

104 Million Houeholds

17
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Today, as shown below, only 65 million of the 107 million television households, those within

the 42 DMAs served with local channels by DIRECTV and DISH Network, have a fully

competitive alternative to cable.

65 Million Households

2] Hawan
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That leaves 42 million television households without a true competitive alternative to cable
because residents in those markets do not have access to a DBS offering that includes satellite-

delivered local broadcast channels, as shown on the map below.

42 Million TV Households Unserved

As mentio'ned above, customers who live in markets in which neither EchoStar nor
DIRECTY provide local channels are forced either to pay additional subscription fees for é basic
cable sérvice, or install an off-air roof-top antenna. The merger of ECC and Hughes, and the
subsequent implementation of the “Local Channels, All Americans” plan, will allow all 107
million television households in the Uniteci States to h_a\}e a fully competitive cable alternative.

As Congress and the Commission both have recognized, the continued success of DBS is
~ integral to the establishment of a more competiti\}e marketlfor the delivery of MVPD services.

In the Commission’s most recent report on the status of competition in the MVPD market, the

19
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Commission reiterated that “DBS is the largest competitor to cable in the MVPD market.”*!

Nevertheless, as of June 200_1., gppmximatély 80% of all MVPD subscribers still receive their
video programming from a franchised cable operator.? As the Commission has found, DBS’s
'MVPD' market share has grown. Indeed, the Commission stated that the increage in DBS’s share
of MVPD households to more than 18% nationally® has been attributed, in part, to the authority
granted by SHVIA to DBS providers to distribute local broadcast television stationé in their local
markets.?* |

By offering attractive programminé packages that includé local broadcast offerings to ail
consumers at competitive prices set on a uniform nationwide basis, New EchoStar will continue
to drive the evolution of DBS as the most formidable éompetitor to incumbent cable operators.
As cable systems continue to “go digital” 'tor compete with the product features that DBS
operators have aiready brought to the MVPD marketplace, New EchoStar will continue to
compete aggressively with the cable incumbents and drive them to improve their own products,
pricing, and service quality. The launch and operation of NEW ECHOSTAR 1 is necessary to
achieve this goal.

. Continuation of Satellite Innovation aind Spectrum Efficiency

The new statg-of-the-art.NEW ECHOSTAR 1 satellite, which employs spot-beam

technology to provide service while limiting interference, is designed to provide expanded

capacity for New EchoStar’s DBS system on a spectrally efficient basis. Moreover, new

A Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Eighth Annual Report, CS Docket No. 01-129 (rel. Jan. 14, 2002)
(“Eighth Report”) at  56.

2 Matys.

B Id aty8.

M Id
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consumer receiving equipment will be deployed that will allow consumers to receive satellite _
signals from multiple orbital positions with a single 18 x 22-inch mini-dish.

As described in the Technical Annex, the NEW ECHOSTAR 1 satellite will provide up
to 54 RF transponders to selected geographic regions. The 54 transponders will reuse eight of
the deﬁnedl 32 frequencies in the BSS Region 2 pian. The 54 transponders will form thirty-eight
distinct spot beams to provide service to the U.S. DMAs not previously served by New
EchoStar’s other spot-beam satellites, EchoStar 7 and 8, and DIRECTV 48 and 78, while
limiting interference into adjoining spot beams and maximizing the frequency reuse.

New EchoStar alsb will reuse frequency on the uplink. Programming. material to feed the
spot beams will be transmitted on up to 32 BSS feeder link frequencies. Programming for the
NEW ECHOSTAR 1 satellite will be transmitted simultaneously from two distiﬁct feeder link
sites: existing DIRECTV and EchoStar facilities in Los Angeles, CA, and Cheyenne, WY,
respectively. The overall constellation will require at least four distinct feeder link sites,
including these two facilities, |

Thus, the deployment of NEW ECHOSTAR 1 will allow for the continued maximization
of frequency reuse, an important Commission policy goal. Because DBS ultimately is a
spectmm-constrai'ned service, the Commission should provide DBS operators with every
opportunity to increase system capacity by utilizing the spectrum more efficiently.

Authorization and deployment of NEW ECHOSTAR 1 advances this goal.

IX. THE NEED FOR EXPEDITED PROCESSING
In order for New EchoStar to commence construction of NEW ECHOSTAR 1 promptly

after the consummation of the ECC-Hughes merger, the Applicants request that this Application

be processed on an expedited basis, and that it be granted simultaneously with the New EchoStar
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Transfer Application or as soon as possible thereafter. Accordingly, expedited processing of this

Application is requested.

X SECTION 304 WAIVER

In accordance with Section 304 of the Communications Act,? the parties to this
Application hereby waive any claim to the use of any particular frequency or of the electro-
magnetic spectrum as against the regulatory power of the United States because of the previous
use of the same, whether by license or otherwise. |

XI. CONCLUSION

As the Applicants have described in their pleadings in the proceeding on the New
EchoStar Transfer Application, the ECC-Hughes merger will eliminate the duplication of
spectrum use, rationalize the use of satellites at the 101° W.L., 110° W.L. and 119° W.L. orbital
- lbcations, and aggregate the subscriber bases of the two firms. Together, these merger-specific
effects all combine to aliow New EchoStar to achieve what neither company could standing
alone: satellite delivery of local broadcast channel service in every DMA in the United States,
including smaller markets, rural and underserved areas, and Alaska and Hawaii, all areas that
would not receive this service absent a merger.

This Application to launch and operate the NEW ECHOSTAR 1 satellite complies with
all relevant Commission rules, and is the linéhpin for New EchoStar’s *“Local Channels, All
Americans” plan. Therefore, this Application is manifestly in the public interest, and Hughes
Electronics Corpération and EchoStar Satellite Corporation respectfully request that the
Commission process this Application in an expedited fashion and grant this Application

promptly.

2 47 U.S.C. § 304.
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Dated: February 25, 2002

Respectfully submitted,

EchoStar Satellite Corporation
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avid K. Mbskowitz
Senior Vice President and General Counsel
EchoStar Satellite Corporation
5701 South Santa Fe
Littleton, CO 80120
(303) 723-1000
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Respectfully submitted,

HUGHES ELE CORPORATION

By:

ddy W. Hartenstein _
Corporate Sénior Executive Vice President



| ANTI-DRUG ABUSE ACT CERTIFICATION . -

~ Pursuant to Section 1.2002 of the Commission's rules, 47 C.F.R. Section 1.2002
(1997), Applicants certify that neither the Applicants nor any of their shareholders, not any of
their officers or directors, are subject to a denial of Federal benefits pursuant to authority granted
in Section 5301 of the Anti-Drug Abuse Act of 1988.

Respectfully submfned;_

EchoStar Satellite Corporation

By: ‘EM :
avid K. Mos

Senior Vice President
and General Counsel
- EchoStar Satellite Corporation
5701 South Santa Fe
Littleton, CO 80120
(303) 723-1000

Dated: February 25, 2002
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ANTI-DRUG ABUSE ACT CERTIFICATION

Pursuant to Section 1.2002 of the Commission’s rules, 47 C.F.R. § 1.2002, Hughes
Electronics Corporation certifies that neither it, nor any of its shareholders, nor any of its officers
or directors, are subject to a denial of Federal benefits pursuant to authority granted in Section
5301 of the Anti-Drug Abuse Act of 1988.

Very truly yours,

. Hartenstein
Corpgfate Senior Executive Vice President
Hughes Electronics Corporation

February 25, 2002
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CERTIFICATION OF PERSON RESPONSIBLE
ROR PREPARING ENGINEERING INFORMATION \

! hereby daclare under penalty of perjury that 1 am the technically qualified person
responsible for preparation of the engineering information contained in the foregoing
submission, that ] am familiar with Part 25 of the Commission's rules, that I have either
prepared or reviewed the engineering information submirted in this pleading, and that it is
true and correct to the best of my knowledge and belief,

Richard J. Bamett, PhD, BSc
Telecomm Strategies, L.L.C.
6404 Highland Drive

Chevy Chase, Maryland 20815
(301) 656-8969 |

Dated: February 25, 2002
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" CERTIFICATION OF PERSON RESPONSIBLE
' FOR PREPARING ENGINEERING INFORMATION
" SUBMITTED IN THIS APPLICATION -

I hereby certify that I am the technically qualified person responsible for preparation of
the engineering information contained in this Application, that I am familiar with Parts 25 and
100 of the Commission’s Rules, that I have either prepared or reviewed the engineering
information submitted in this Application, and that it is complete and accurate to the best of my

knowledge.
SR BT

{aines R. Butterworth
Vice President, Communications Systems

‘ DIRECTYV, Inc.

February 25, 2002
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NEW ECHOSTAR 1 SYSTEM DESCRIPTION

OVERVIEW

This section provides a brief technical description of the NEW ECHOSTAR 1 satellite for the
110° W.L. orbital position. NEW ECHOSTAR 1 (USABSS-16) is a 3-axis stabilized 10 kW
class spacecraft availabie from Boeing, Lockheed or Loral designed to provide U.S. domestic
broadcast sarellite service. NEW ECHOSTAR 1 contains an active attitude and position control
subsystem, a telemetry, command and ranging subsystem, a thermal control subsystem, and an
electrical power subsystem. ' :

The repeater consists of 54 spot-beam transponders, each with 24 MHz of usable bandwidth.
Uplink frequencies will be in the 17.3-17.8 GHz band, and downlink frequencies in the 12.2-12.7
GHz band. When paired with existing and planmed satellites, Echostar 7 and Echostar 8,
DIRECTV 48 and DIRECTV 7S, NEW ECHOSTAR 1 will enable New Echostar to make the
most efficient use of its-existing capacity in order to deliver local broadcast channels to all
DMAs in the United States. During the time period between the approval of the merger and the
transition to one service platform, the satellites will continue to serve the currently existing and
planned markets. After the service rationalization and before the launch of NEW ECHOSTAR 1,
additional markets can begin to be rolled out taking best advantage of the redundant coverage of
the existing satellites. ' :

The NEW ECHOSTAR 1 satellite will use QPSK modulation in either the DIRECTY or DVB
format (see Rec. ITU-R B.0.1294 System A or System B). Receivers will use 45 cm antennas or
45 x 56 cm antennas, except as noted. Transmissions will consist of multipiexed video, audio,
and data services in each transponder. All transponders will have a 24 MHz bandwidth,

NEW ECHOSTAR 1 will be placed in the 110° W.L. orbital position collocated with other
existing satellite assets of New EchoStar. The satellite design will meet its performance
requirements for an operational lifetime of more than 15 years including 100% eclipse operation.
The satellite will comply with all international laws and regulations pertaining to the operation of
such a space system. '

COMMUNICATIONS PAYLOAD

- The NEW ECHOSTAR 1 payload uses 38 separate spot beams on eight frequencies (channels)
to provide up to 54 RF transponders to selected geographic regions. Depending on the particular
characteristics of the region, the power in the spot-beam transponders varies from approximately
46 watts to 65 watts. The 54 transponders reuse eight of the defined 32 channels in the BSS -

- Region 2 Plan. The average reuse of frequencies is approximately seven.

Frequency reuse is also employed on the feeder link. Programming material to feed the spot
“beams is transmitted on up to 32 BSS feeder link charnels. Programming is transmitted



simultaneously from two distinct feeder link sites located in Los Angeles, CA and Cheyenne,

Thirty-eight distinct spot beams provide service to the US DMAs not previously covered by New
EchoStar's other spot-beam satellites, Echostar 7 and Echostar 8, and DIRECTV 4S and
DIRECTYV 78, while limiting interference into adjoining spot beams and maxirmnizing the
frequency reuse. Once all the New Echostar satellite assets are in place, there will exist some in-
orbit capability to backup failures of the operational satellites. :

The NEW ECHOSTAR 1 satellite will use the BSS Region 2 frequency plan. Tables 1 and 2
show the spot beam frequency reuse plan for the downlink and feeder link. Telemetry and

command frequencies are provided in Table 3.

Table 1. NEW ECHOSTAR 1 Downlink Frequency Plan

BSS Downlink Spot Beam No.
Channel -
18 Spots: 2, 5, 14, 16, 20, 23, 31, 33
20 Spots: 2, 3, 21, 26, 28, 34, 36
22 Spots: 11, 18, 21, 26, 29, 30, 38
24 Spots: 1, 8, 17, 25, 27, 30, 37
26 Spots: 7, 13, 15, 22, 27, 36

28 Spots: 4, 21, 24, 26, 32, 34, 35
30 Spots: 1, 9, 10, 22, 31, 33 -
32 -Spots: 6, 12, 19, 22, 28, 31, 38

Table 2. NEW ECHOSTAR 1 Feeder Link Frequency Plan

- BSS Feeder | ' ~ Feed
Link Channel

1-310DD | Spot Beam
2-32 EVEN | Spot Beam




Table 3. NEW ECHOSTAR 1 T&C Frequency and Polarization Plan

: : C Frequency, MHz | Polarization
Command Transfer Orbit 17300.50 | RHCP
Command On-Station - 17300.50 RHCP
Command On-Station Back up 17797.50 RHCP
Telemetry 1 Transfer Orbit 12698.75 - |'RHCP

Telemetry 1 On-Station 12698.75 - | LHCP
Telemetry 1 On-Station Back up 12698.75 RHCP
Telemetry 2 Transfer Orbit 12699.75 RHCP
Telemetry 2 On-Station - 12699.75 RHCP
Telemetry 2 On-Station Back up 12699.75 RHCP

ITU RADIO REGULATIONS ANNEXES _
Appendices to this Technical Annex will provide the necessary showings for compliance to
Radio Regulations Annex 1 of Appendices $30 and S30A. This information will be delivered to
the Commission within seven days from the date of this filing. Due to the complexity of the '
NEW ECHOSTAR 1 satellite design, a detailed MSPACE analysis (Section 2 of Annex 1 to
- Appendix S30 and Section 4 of Annex 1 to Appendix S30A) will be provided at a later date.

Satellite and feeder link characteristics are provided in accordance with Annex 2 of Appendice's
530 and S30A. This information will be delivered to the Commission within seven days from
the date of this filing, '






