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The Rural Utilities Service

Introduction

The Rural Utilities Service (RUS), a rural development agency of the United States Department of Agriculture, actively supports and promotes the universal availability of a broad range of telecommunications and information services in rural America.  The RUS Telecommunications Program provides technical assistance and financing to bring state-of-the-art telecommunications to rural areas.

RUS has been a long-time proponent of wireless technology as a rural telecommunications solution.
  RUS was part of a coalition that won approval from the Federal Communications Commission (Commission) for using mobile telephone frequencies (from a cellular predecessor technology known as IMTS) for fixed station telephone service.
  Recently, RUS has adapted its regulations so that providers other than local exchange carriers can receive financing for mobile service in rural areas.

Since the passage of the Telecommunications Act of 1996,
 RUS has taken an active role in the  Commission’s implementation of the 1996 Act’s universal service provisions.
  Throughout this process, RUS has represented the needs and interests of all rural Americans, not just those currently served by RUS-financed companies and cooperatives.  Likewise, in its written comments, RUS has focused on what is good for rural America, not just what is good for the entities to which RUS lends.

Background

On November 3, 2000, the State Independent Alliance and the Independent Telecommunications Group of Kansas (Independents) filed a joint Petition for Declaratory Ruling (Petition) with the Commission.  The Independents want the Commission to find that a fixed, dialtone-based, local service, even when offered by a Cellular Mobile Radio Service (CMRS or cellular) carrier, is fixed service, and, as a consequence, is subject to regulation by the State of Kansas as local exchange service.

In most circumstances, RUS would decline to comment on questions of regulatory jurisdiction.  In this case, however, there are other concerns including universal service implications.

Divided Jurisdiction Can Create a “Split-Level Playing Field”

In order to comply with the Telecommunications Act of 1996, many new rules were needed to implement competition while preserving and advancing universal service.  This responsibility fell largely to the Commission, which has proceeded under the guiding principles of competitive and technological neutrality.  That is, the Commission has attempted to develop rules that do not favor a specific carrier or a specific technology.  These principles are intended to promote a “level playing field” on which competitors could compete for customers.  RUS has concerns about a “split-level playing field” that can be created when competitors play by different rules because they are regulated by different bodies.

For example, states have regulatory control over local exchange carriers (LECs) and can require them to meet service standards.  Kansas requires its LECs to build and maintain their telephone systems so that every customer can achieve a minimum data performance of 19.2 kilobits/second on a dial-up circuit, and every customer has equal access to long distance carriers.

Unless otherwise determined by the Commission, CMRS is a mobile service regulated at the federal level so a state has no authority to set service standards.  Cellular radio facilities can also be used to provide a “wireless local loop” as an ancillary service.  The subject of this Petition uses analog cellular facilities to offer such a service in Kansas.  Known as the Basic Universal Service (BUS) offering, it is designed to look and feel like an ordinary telephone by including features such as a simulated dial tone. While the BUS offering has some limited mobility, it is not comparable to typical cellular service.  BUS is promoted as a fixed service and the provider represents it as an alternative to local telephone service.
  The BUS cannot meet some of the state requirements for LECs, such as the 19.2 kilobit/sector rate required of LECs, but if the fixed service is regarded as a CMRS service, it does not need to.

The RUS has no objection to CMRS carriers offering such services.  However, when such a service becomes eligible for universal service support without the obligations that apply to LECs, competitive and technological neutrality begins to erode.  This course will devolve service and not evolve it, which is contrary to the 1996 Acts requirements.  Under the 1996 Act, states designate which carriers are eligible to receive universal service support.  Once designated as an eligible carrier, universal service support flows to the carrier that wins a customer if support is associated with that customer.  If a cellular provider can obtain universal service support when it offers an ancillary wireless local loop service because regulatory requirements apply to some dialtone providers and not to others, a split-level playing field is created.

Clearly, decisions that appear to be about regulatory jurisdiction have universal service consequences.  In this case, when the Commission considers whether the BUS offering is fixed service and thus subject to state regulation, it should consider the competitive and universal service implications within that state so that it does not create a split-level playing field.  If it does not there are two possibilities:

· Either the mechanism will not be technologically and competitively neutral or,

· States may be rendered powerless to set performance standards or raise the definition of universal service as provided for in the 1996 Act because the split-level playing field will drive the provision of universal service to the lowest common denominator.

Conclusion

Regulatory jurisdiction should not provide competitive advantage.  In a case such as this, the Commission will determine whether a “wireless local loop” offered over a cellular telephone system is a fixed service and thus subject to state regulation and performance standards as are similar services offered by non-CMRS carriers.  In making that determination, the Commission should consider the competitive and universal service consequences at both the federal and state level.  RUS recommends that the Commission approve the Independents’ Petition to preserve and advance universal service, and ensure competitive and technological neutrality, in Kansas.
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1.  See Letter to Kansas Corporation Commissioners regarding GCC License Corporation’s Petition for Designation as an Eligible Telecommunications Carrier, dated November 3, 2000, for an elaboration of RUS views on fixed and wireless mobile (www.usda.gov/rus/telecom/telecomact/2000actdocs.htm).  A Copy is also attached to this filing.


2.  IMTS stands for Improved Mobile Telephone Service.  In the 1980s, the FCC began allowing IMTS spectrum to be used on a secondary basis for fixed station telephone service known as Basic Exchange Telephone Radio Service or BETRS.


3.  Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996), codified at 47 U.S.C. §151 et seq.  [hereinafter 1996 Act].


�.  See www.usda.gov/rus/telecom/telecomact/act.htm where all RUS comments on the 1996 Act, universal service, and related issues can be found.


�.  See In the Matter of Amendment of the Commission’s Rules to Permit Flexible Service Offerings in the Commercial Mobile Radio Services, Second Report and Order and Order on Reconsideration, WT Docket No. 96-6 (rel. July 20, 2000).  The Commission ordered that it would review fixed or fixed/mobile wireless services provided by a Commercial Mobile Radio Service on a “case-by-case” basis to determine whether they were subject only to federal regulation as a mobile service or whether they were also subject to state regulation.


6.  See supra note 1 for elaboration on this split-level playing field.


�.  See www.cellularonewest.com/PressRelease/PressRelease3.asp.


�.  Under Kansas law, a local exchange carrier offering a “wireless local loop’ service would have to meet the 19.2 kilobit/second data performance requirement.”





