A Private/Public Potential Solution: 

Talking Points for Risk Mitigation of Cross Pollination or Risk of Adventitious Presence for Seed, Identity Persevered and Organic Producers
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A PRIVATE/PUBLIC POTENTIAL SOLUTION: 

TALKING POINTS FOR RISK MITIGATION OF CROSS POLLINATION OR RISK OF adventitious presence FOR seed, identity persevered and ORGANIC PRODUCERS
The Problem:  USDA, agricultural crop producers, and other stakeholders recently have been confronted with a significant quandary.  Injunctions have been requested in Federal Courts to curtail or halt planting of biotechnology (biotech) seed for several crops.  The talking points for the proposed risk management solutions contained herein will focus on the concerns involving adventitious presence of seed, identity preserved and organic crops or seed from farms or fields growing biotech crops.  The adventitious presence from a crop, including biotech crops may cause the other crop/seed to suffer a potential diminution in value, attendant business interruption, and/or potential breach of contract claims by a purchaser of the crop/seed.  It is paramount to furthering U.S. agricultural productivity that this quandary be resolved.  It is anticipated that USDA and agricultural crop producer groups will work closely to address this dilemma.
Problem Background:  For seed, identity persevered and organic (SIPO) growers, risk of adventitious presence (defined as ‘coming from another source and not inherent or innate’ for this paper) in production can poses a threat to the value of their crop.  Many producers have specifically chosen to differentiate their production from other ‘commercial’ production that has come to dominate many major commodities.  Through differentiation, SIPO production has access to special markets, many of which offer premium pricing. As production of GMOs tends to be higher yielding and/or lower cost, it is very important to Non-GMO growers that their production remain eligible for sale into these differentiated premium markets.  However, if upon testing, a lot of SIPO production is found to have an adventitious presence the lot may be rejected for access to SIPO marketing channels.  As a result, the value of the grower’s production would fall to the price of commercial production in the local market. Moreover, if the production is found to contain GMO traits that are licensed by a bio-technology firm, the grower could be subject to legal action for theft of intellectual property.  Finally, the grower could be subject to legal action for breach of contract for failure to deliver appropriate SIPO production and potentially trace-back liability if adventitious presence is in a larger lot that is linked to his own production channels.  Assuming there is no impropriety in the production process, when a Non-GMO grower’s production is found to have an adventitious presence associated with GMO genetics, there are two very different potential sources of the adventitious presence.

· First, the SIPO production could have been contaminated at some point in the handling process.  This could be the result of insufficient cleaning of harvest, cleaning, hauling, or storage equipment, which would allow other material to intermingle with SIPO production.  It is essential to note that this contamination occurs after the harvest of the crop and is not the result of any natural phenomenon.

· Second, pollen from other production in the region could drift to SIPO fields and fertilize some fraction of the SIPO crop.  The resulting production (but not the plants themselves) would contain some level of adventitious presences.  A rogue wind or particular weather conditions during the crops’ reproductive phase could result in measurable adventitious presence of SIPO production from surrounding fields.  It is essential to note that this adventitious presence occurs during the growing season and may be the result of a natural phenomenon outside of the grower’s control or influence.  

These adventitious presence events can only be identified by sophisticated genetic tests and the ability to differentiate between post-harvest blending adventitious presence and pollen drift is highly variable between crops. 

Solving the Problem:  One way to achieve the goal of reducing the financial exposure of a producer growing seed or crops for a specialty market and thereby reducing the attendant risk of injunctions may be to provide a safety-net for crop/seed producers who claim losses (diminution in value, attendant business interruption, and potential breach of contract claims or traceback liability) resulting from adventitious presence.  There are two potential distinct approaches that are discussed in this paper to cover the aforementioned risks or some component thereof.  They are: (1) Establishing USDA RMA/FCIC-backed coverage for the farm level pre-harvest diminution in value component of the losses or (2) Establishing a Risk Retention Group (RRG) to cover all the risk components mentioned above. 
Federal Crop Insurance Policy Endorsement:  The adventitious presence of SIPO production may or may not be a peril that could be insurable under the legal authority of Federal Crop Insurance.  It is clear that post harvest risk from handling which may introduce adventitious presence, business interruption, breach of contract (potential traceback liability) are not able to be covered under the Act.  The nature of the loss that may be insurable would likely fit best under “quality loss” provisions, based on the reduction in market price from a contracted premium market to a commodity “salvage” market for the adventitious presences production.  Again, any losses as a result of legal action for breach of contract or intellectual property would fall outside of Federal Crop Insurance’s current legal mandate in addition to any post harvest losses such as business interruption and/or breach of contract due to inability to deliver SIPO crops.  Under the current law, with a small set of very specific exceptions, Federal crop insurance can only insure producers up to the time of harvest.  To establish an insurable cause of loss, it would have to be demonstrated that the source of adventitious presence is pollen drift as a result of natural conditions outside of the growers’ control.  There are a host of technical issues to be considered before pursuing any specific insurance or risk management solution.  A few of the issues are: 
· Defining best management practices;

· Differentiating between pollen drift and handling-introduced adventitious presence;

· For some crops such as alfalfa and sugar beets, the product that is harvested is vegetative and not a seed product, thus there is no potential for adventitious presence from wind drift as discussed above.  The vegetative product (the beet or the leaves/stems) have 100 percent of their genetic material from the seeds that were planted, and thus the basis for an FCIC-type insurance product is substantially weakened.  In seed crops, like grains or oilseeds, the product that is harvested is the seed and therefore contains genetic material from both pollen and the seed that was planted.  These crop-by-crop variations must be considered before going forward;

· Obtaining sufficient data to quantifying the risk such that the product can pass the expert review hurdle or said differently the size of the adventitious presence risk must be quantified in order to determine what level of premium rates must be developed to support a product, and whether adequate data for rating exists for each crop.  
Risk Retention Group: After initial research, some form of the RRG alternative might prove the quickest approach to implement, present the fewest hurdles, be most transparent and flexible, and provide the least complex management approach for the contemplated risks.  
Further Overview of the RRG Alternative:  The Liability Risk Retention Act (LRRA) is a federal law passed by Congress in 1986 allowing for the creation of Risk Retention Groups.  An RRG is a liability insurance company that is owned by its members.  LRRA allows an RRG, once domiciled and licensed in a single state, to insure its members in all states.  Since the LRRA is a federal law, it preempts state regulation, making it much easier for RRGs to operate nationally.  As “insurance companies,” RRGs retain risk and may “partner” with a reinsurance company to cover risk that exceeds the ability of the RRG to absorb.

The act of establishing and licensing an RRG is much simpler than establishing an insurance company.  An original intent of the LRRA was to provide a streamlined method for providing liability protection to members of a group facing similar risks.  The technical expertise required to establish a RRG is available.  W&A has worked with a very competent group (Risk Services, LLC) that can assist with providing a turn-key system to establish the RRG.  In addition, there are auditing and actuarial experts (Richard Lord at Milliman, Inc.) for RRG’s who can be easily integrated into a new system to support its operations.  Therefore, the technical aspect of organization can be addressed as a turn-key system if this is the preferred solution.  Development of the technical materials, ownership implementation and operation of the technical materials are all components of consideration for a work group to contemplate. 
Development of Technical Materials for the RRG: Before establishing the RRG, many technical issues need to be addressed.  The development effort anticipated would be similar to establishing a new program (Plan of Insurance) for the Federal Crop Insurance Corporation (FCIC) and the Risk Management Agency (RMA).  Again, this paper contemplates covering only producer risk at this stage (Federal law permits RMA FCIC to insure only producer risk).

Here is an overview of the significant areas of the technical development effort for a prospective work group to contemplate:

· Policy: Establishment of the producer policy or “warranty”;
· Rating: Research of the risk parameters and establishment of rates.  Given wide differences in risk among anticipated covered crops, each would require separate and unique analysis. It is critical for producer group acceptance that each crop pays for its own inherent risk;
· Pricing: Development or adoption of crop pricing/valuation by acre;

· Underwriting: Development or adoption of accepted management practices and standards;
· Marketing: Constructing an efficient and effective marketing plan; 

· Delivery: Building of the delivery mechanism and business portal:  To assure widest participation in the insurance system, a simplified, web-based sign-up process is envisioned; and 
· Funding of the Risk: Proposal for reinsurance and negotiation thereof.
Illustrative examples of each of the above from another similar development effort can confidentially be made available for a work group.  Previous to establishment of the RRG additional efforts need to be complete, such as: 

· Ownership and Operation of the RRG:  A work group may need to contemplate several ownership structures:

· Ownership by participating producers in either for profit or non-profit models,

· Ownership by commodity groups, 

· Ownership privately for profit, or

· Ownership is some composite of the above.

· Some level of private ownership may provide for efficient initial construct and ongoing operations.  Implementation and operations is an additional significant effort to be contemplated.  

· Fee Payment:  Payment of fees to cover the risk that is mitigated could be constructed in many ways. Choosing the most politically and economically palatable route is critical given the current sensitive political climate for this subject.  Note that many producers would oppose paying a fee that: (1) was enlarged to cover non-farm risk, (2) results in lower-risk commodities supporting higher-risk commodities, or (3) opens the door to politicization of the risk management tool.  For example, as to the individual commodity risk, cotton and soybean rarely cross pollinate at distances in excess of a few meters and thus have limited risk from this peril.  Sugar beets and canola cross pollinate distances measured in tens to hundreds of meters and corn cross pollinates at distances measured in kilometers.  Furthermore, the intended crop (root or stem crops, seed for food or feed, seed for seed, seed for certified seed) have different risks from introduction of adventitious presence or.  Separate cost per acre could be established for separate crops and sectors, assuring producers they are paying for their risk.  Again, this program could be designed for producer risk and thereby not have the non-farm risk assessed against producers.  If non-farm participants are interested in mitigating their risk, separately developed and funded policies could be created.

Establishment and Operation of the RRG:  Again, the act of establishing and licensing an RRG is much simpler than establishing an insurance company.  An original intent of the LRRA was to provide a streamlined method for providing liability protection to members of a group facing similar risks.  The technical expertise required to establish an RRG is available.  We have worked with a very competent group (Risk Services, LLC) that can assist with providing a turn-key system to establish the RRG.  In addition, there are auditing and actuarial experts (Richard Lord at Milliman, Inc.) for RRG’s who can be easily integrated into a new system to support its operations.  Technical operations for the RRG can be outsourced to experts. Therefore, the technical aspect of organization can be addressed as a turn-key system if this is the preferred solution.  

If the above technical development effort has been completed, an RRG could be established wherein producers of seed, or organic crops, or conventional crops, or biotech producers would become members and would pay an annual fee per acre planted for coverage against adventitious presence no-fault claims.  In this event, an insured would be indemnified for claimed losses resulting from adventitious presence for three proposed covered financial impacts:  (1) potential diminution in value of the crop, (2) attendant business interruption, and (3) potential breach of contract claims by a purchaser of seed, identity preserved and organic crop if the above over simplified steps are completed.
Summary:  As in any complex problem, the solution will take significant effort.  If there is sufficient motivation (demand) for the issue to be solved, a turn-key risk mitigation solution can be completed to provide risk cover for producers.  This quandary needs to be addressed as a private/public solution to assure buy-in and facilitate expediency.  Initial development funding will be needed for the chosen solution and may be a prima facie example of a public-private partnership which will benefit all stakeholders. 
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