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1 Introduction

The WIC Vendor Management and Food Delivery Handbook is intended to serve as a resource manual
for State and federal WIC staff, but does notreplace orsupersede federal regulations or policies that
governthe WIC Program. To identify the regulations and policies that support any section of this
handbook, please see Appendix C- Selected Regulatory Citations.

For additional requirements related to WIC electronic benefit transfer (EBT), see WICEBT regulations
and guidance, which are located on FNS’ publicwebsite.

Thishandbook will be updated periodically; the issuance date isincluded onthe coverandinthe footer.
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2 Food Delivery Methods

A WIC food delivery methodis asystem used by State and local agencies to provide supplemental foods
to participants. The State agency may operate up to four types of food delivery systems/methods:
home delivery, direct distribution, retail, or electronic benefit transfer (EBT).

Requirementsforall fourtypes of food delivery systems/methods are included in sections 2.1and 2.2,
below. See Handbook sections 2.3 (Home Delivery), 2.4 (Direct Distribution), and 2.5 (Retail) for
information specificto each method.

2.1 Management

The State agencyisresponsiblefor managing and operatingits food delivery systems/methods. This
includes providing guidance tolocal agencies on how to operationalize its methods at the local level.

The State agency must:

e Designallfooddelivery systems/methods to be used withinits jurisdiction. Each food delivery
system/method must be uniform and:

o Use consistentproceduresin all areas where the system/method is used within the
State agency’sjurisdiction.
Ensure adequate participant accesstofoods.
If food instruments (Fls) are used, they must be uniform. Fls are vouchers, checks,
electronicbenefittransfer (EBT) cards, coupons or otherdocumentsthatare used by a
participant to obtain supplemental foods.

e Ensureall contracts/agreements entered into by the State or local agency for the management
and operation of food delivery systems/methods conform to federal contracting requirements
located at 2 CFR part 200, Appendixll.

e Ensurethat food delivery systems/methods are compatible with the delivery of services to
participants, including health and nutrition education and breastfeeding counseling.

e Ensurethereisno conflictofinterest (as defined by applicable State laws, regulations, and
policies) between the State agency and any vendor, farmer, farmers’ market, or direct
distribution orhome delivery contractor. This also applies to any local agency and any vendor,
farmer, farmers’ market, or direct distribution orhome delivery contractor underthe local
agency’sjurisdiction.

e Have procedurestodocumentthe handling of complaints by participants, parents/caretakers of
infantor child participants, proxies, vendors, farmers, farmers’ markets, and direct distribution
or home delivery contractors. Complaints of civil rights discrimination must be handledin
accordance with WICregulations at 7 CFR 246.8(b), FNS Instruction 113-1, and applicable FNS
policy memoranda.

e Employat leastone staff member designated forfood delivery system management. This staff
may performadditional duties. FNS recommends that the staff member:
Be knowledgeable about the State agency’s entire food delivery system/method.
Have a thorough understanding of regulations and policies related to vendor
managementand food delivery.
o Be accountable forresolvingissuesand problemsinvolving food delivery.
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The State agency is prohibited from charging vendors forany vendor management cost for whichit
receives federal funding. Thisincludes, butis not limited to: processing applications forauthorization,
contracting activities, processing Fls, providing training, conducting reviews, and conducting
administrativeappeals.

FNSoversight: FNS may require revisions to a State agency’s proposed or currentfood delivery
system(s)/method(s). If revisions are required, FNS will give written notice of the cause and will allow
reasonable time for changes to be made.

2.1.1 Delegation of Vendor Management Related Activities

The State agency may delegate certain vendor management activities toits local agencies, but must
provide supervision and instruction to ensure the uniformity and quality of local agency activities.

The State agency may delegate the following responsibilities to local agencies if the State agency
indicatesitsintentiontodoso inits State Plan (see Handbook Chapter 15 for more information):

e Authoritytosignvendoragreements.
e Vendortraining.
o Thismay alsobe delegated to contractors and vendor representatives.
e Vendormonitoringand compliance.
o Thismay also be delegated to anotherentity, includinganother WIC State agency.
o The entity conducting monitoring orinvestigations acts as a contractor and must:
= Followtherulesand procedures of the contracting State agency.
= Use the contracting State agency’s food instruments forany buys thatare
conducted during monitoring orinvestigations.

Althoughitmay be delegated to otherentities, FNS recommends that the State orits local agencies
conduct routine monitoring.

If the State agency delegates any vendor management activities, including the signing of vendor
agreements, vendor training, orvendor monitoringto alocal agency, it must evaluate the local agency’s
effectivenessin carrying out these responsibilities.

Additionally, State agencies may want to solicit feedback from local agencies toinformtheirvendor
managementdecisions. Local agencies may provide valuableinput about:

e Areas of participant concentration.

e Participantaccessissues.

e Reputationsoflocal vendors.

e Service quality provided to WIC participants atlocal vendors.

2.2 Issuance of Supplemental Foods, Food Instruments and Cash Value
Vouchers

Participants must receive authorized supplemental foods free of charge through the State agency’s food
delivery system(s)/method(s). Most State agencies use afood delivery system/method by which
participants transactfood instruments (FIs) or cash value vouchers (CVVs) forauthorized supplemental
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foods. Flsare vouchers, checks, EBT cards, coupons, or other documents used to obtain supplemental
foods. CVVsare fixed-dollaramount checks, vouchers, orother documents used to obtain authorized
fruits and vegetables. Cash Value Benefits (CVBs)is the term used to describe fruitand vegetable
benefitsthatare included onan EBT card.

The State agency must:

e Ensurethat participants, parents/caretakers of infantand child participants, and proxies receive
instructions on the proper use of Fls and CVVs, or on the procedures for obtaining authorized
supplemental foods when FIsor CVVs are not used.

e Establish uniform procedures thatallow parents/caretakers of infant or child participants and
proxiestoobtainand transact Fls and CVVsor to obtain authorized supplementalfoods on
behalf of a participant.

o Indeterminingwhethera particular participant or parent/caretakershould be allowed
to designate a proxy or proxies, the State agency must require the local agency orclinic
to consider whetheradequate measures can be implemented to provide nutrition
education and health care referrals to that participant or, inthe case of an infantor
child participant, to the participant’s parent/caretaker.

e Ensurethat the participants, parents/caretakers of infant or child participants, and proxies sign
for receiptof Fls, CVVs, orauthorized supplemental foods.

e Ensure that participants, parents/caretakers of infant and child participants, and proxies are
informed thatthey have the rightto complain aboutimpropervendor, farmer, farmers’ market,
and home delivery contractor practices.

e Ensurethat no more than a 3 month supply of Flsand CVVsora 1 month supply of authorized
supplemental foodsisissued atany one time to any participant, parent/caretaker of aninfantor
child participant, or proxy.

e Require participants, parents/caretakers of infant or child participants, and proxies to pick up
benefitsin person when scheduled fora certification or nutrition education appointment.

The State agency may:

e Provide forissuance through an alternative means such as mailing paperFlsand CVVsunless
FNS determinesthat such actions would jeopardize the integrity of Program services or
accountability.

o Ifthe State agency optsto mail Fls and CVVsit must:
=  Providejustificationinits State Plan for mailing Flsand CVVsto areas where
Supplemental Nutrition Assistance Program (SNAP) benefits are not mailed.
= EstablishandimplementasystemthatensuresthatFlsand CVVsare returned
to the State or local agency if a participant nolongerresides orreceives mail at
the addresswhere the Flsand CVVs were sent.

2.2.1 Additional Requirements for FIs and CVVs

In addition to following the issuance procedures listed in Handbook section 2.2, all State agencies that
issue Fls or CVVs must meet the following requirements.
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2.2.1.1 Fl and CVV Security

The State agency must develop standards to ensure the security of Flsand CVVs from the time the FIs or
CVVsare created to the time they are issued.

For pre-printed Fls and CVVs, the standards mustinclude:

e Maintenance of perpetual inventory records of Flsand CVVs.

e Monthly physical inventory of Flsand CVVs on hand.

e Reconciliation of perpetualand physical inventories of FIsand CVVs.

e Lockingup all FlIsand CVVs, except forsupplies needed forimmediate use.

For EBT and print-on-demand Fls and CVVs, the standards must provide foraccountability and security
inthe manufacturingandissuance of Flsand CVVs/CVBs.

2.2.1.2 Fl and CVV Disposition

The State agency mustaccount for the disposition of all FIsand CVVs through a one-to-one
reconciliation process.

Flsand CVVs must be classified as:

e Issuedorvoided.
e Redeemedorunredeemed.

Additionally, redeemed Fls and CVVs must be identified as:

e Validlyissued.

Lost.

Stolen.

e Expired.

e Duplicate.

e Notmatchingvalid enrollmentorissuance records.

In an EBT system, the above requirementis met through the linking of the Primary Account Number
(PAN) associated with the electronictransaction to valid issuance records, and can be conducted by
matchingthe electronicbenefitrecord forthe household to redemptions by EBT card number (PAN) at

the aggregate household benefitlevel.
In both paperand EBT, this process must be:

e Performedwithin 120 days of the first valid date for participant use of the Fl or EBT benefits.
e Conductedinaccordance with the financial management requirements of WICregulationsat 7
CFR 246.13.

The State agency may be subjectto claims for redeemed Fls or CVVs that do not meetthese conditions
(see Handbook section 15.3for more information).

2.3 Home Delivery

Home deliveryisthe WICfood delivery system in which supplemental foods are delivered directly to the
participant’s home.

A State agency that operatesa home delivery system must:
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e Procure supplemental foodsin accordance with WIC regulations (see Handbook section 2.2 for
more information), which relate to actions such as the purchase of foodin bulklots and the use
of available discounts.

e [ssuesupplementalfoods to participants within 10days of notifying them of their certification.

e Ensurethat foodsare deliveredby:

o Payinghome delivery contractors only after the delivery of supplemental foods to
participants.

o Routinely (atleastonce per month) verifying the correct delivery of supplemental foods
to participants.

e Keeprecordsofthe delivery of supplementalfoods, bills sent, and payments received for at
least3 years. These records must be made available to federal, State, and local authorities, on
request.

2.4 DirectDistribution

Directdistributionisthe WICfood delivery system in which participants, parents/caretakers, or proxies
pick up authorized supplemental foods from storage facilities operated by the State agency or its local
agencies.

A State agency that operatesa direct distribution system must:

e Have adequate storage and insurance coverage against theft, spoilage, infestation, fire, and
othercausesto minimize loss.

e Have adequate control of inventory (i.e., manage whenfoodis stocked andissued).

e Procure supplemental foodsinaccordance with WICregulations at (see Handbook section 2.2
for more information), which relateto actions such as the purchase of food in bulk lots and the
use of available discounts.

e Ensurethat supplemental foods are accessible to participants and potential participants who
live far from storage facilities or distribution centers.

e Ensurethat supplemental foods are issued to participants within 10days of notifying them of
theircertification.

e Ensure that any contractor operating any part of the direct distribution system meets applicable
requirements listed above.

2.5 Retail

A retail food delivery systemis one in which participants, parents/caretakers of infantand child
participants, and proxies receive supplemental foods from authorized retail vendors using Flsand CVVs.

A State agency that operates a retail food delivery system must authorize, train, manage, oversee, and
monitorits authorized vendors. Participants must be allowed to obtain supplementalfoods from any
vendorauthorized by the State agency.

2.5.1 Issuance of FIs and CVVsin Retail

In additionto the Fl and CVV requirements listed in Handbook section 2.2, the State agency mustensure
that all local agencies thatissue retail benefits meet the following requirements.
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Local agencies:

e Mustissue Flsand CVVstothe participant at the same time the participantis notified of
certification. These Flsand CVVs must:
o Provide benefits forthe current month orthe remaining portion of the month.
o Beredeemableimmediately upon receipt by the participant.
e May mailinitial Flsand CVVs with notification of certification to participants that meetthe
criteriaforthe receiptof FIsand CVVsthrough the mail (see Handbook section 2.2 for more
information).

2.5.1.1 Additional Requirements for FIsand CVVs in Retail
Printed paperFlsand CVVs must plainly show:

e List of supplemental foods the participant may obtain.
e Firstdate of use.
e Last date of use (or numberofdays Fl or CVVisvalid).
o Thelast date of use mustbe at least 30 days fromthe first date, or in the month of
February, 28 or 29 days.
o Exception: Onthe participant’s first month of issuance, the last date of use may be
extendedtothe end of the month or valid cycle.
e Redemption period (dates during which the vendor must submit Fls or CVVsfor redemption).
o Thelast date of the redemption period mustbe no more than 60 daysfromthe first
date of use.
o Thelast date of the redemption period may be fewerthan 60 days from the first date of
use if the State agency ensures there is sufficient time forvendors to submit the Fl or
CVV withoutundue burden.
e Serial number(aunique, sequential number).
e Aspace for the purchase price to be entered by the vendor (or by the participant, at State
agency option).
e FNSdoesnot recommend either printinga maximum price onanFl, or publicly posting the
maximum price.
o Ifa maximumpriceis printed onthe Fl, the space for the purchase price mustbe clearly
distinguishable from the maximum price.
e A space for participants, parents/caretakers of infant or child participants, or proxies to sign.

See Handbook section 2.6 forinformation on EBT requirements.

2.5.2 Redemption Procedures in Retail Food Delivery Systems

The State agency must clearly documentand train vendors onits redemption procedures. The vendor
must submit Flsand CVVs forredemption in accordance with the State agency’s redemption procedures.

The State agency mustensure thatvendors meet the following requirements:

e AcceptFlsand CVVsonly from participants, parents/caretakers of infant and child participants,
or proxies.

e Acceptan Fl or CVV only withinthe specified time period.
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e Provide only the authorized supplementalfoods listed onthe Flor CVV.
o Thevendormay not provide unauthorized food items, non-food items, cash, or credit
(including rain checks) in exchangeforFls or CVVs.
o Thevendormay notprovide refunds or permit exchanges forauthorized supplemental
foods obtained with Fl or cash value vouchers.
Exception: The vendor may exchange anidentical (exact size and brand) authorized
supplemental food itemif the original food item was defective, spoiled, or has exceeded
its “sell by,” “bestif used by,” or other date limiting the sale oruse of the food item.
o Thevendormay only provide the authorized infantformulalisted onthe Fl, obtained
from sourcesincluded on the State agency’s list of infant formula providers (see
Handbook section 14.5 for more information).
e Enterthe purchase price forFls and CVVsinaccordance with the State agency’s redemption
procedures.
o The purchase price must include only the authorized supplemental food items actually
provided and mustbe entered onthe Fl or CVV beforeitissigned.
o The State agency mustdetermine whether the vendor orthe participantenters the
purchase price.

e Require thatthe participant, parent/caretaker of aninfant or child participant, or proxy signs the
Fl or CVVinfrontof the cashierafterthe purchase price has been entered.
o InEBT, a Personal Identification Number (PIN)is usedinstead of asignature.
e Do not collectsalestax onsupplemental foods obtained with Fls or CVVs.
e Allowthe participant, parent/caretaker of aninfant or child participant, or proxy to pay the
difference whena CVV fruitand vegetable purchase exceeds the value onthe CVV.
o Thedifference/overages are considered non-WICitems and should be taxed consistent
with the form of paymentusedto pay forthem (e.g., if SNAP, do notapply tax; if cash,

apply tax).
Additionally, the State agency must:

e Notpay avendormore than the maximum allowable reimbursement levels (MARLs) applicable
to the vendorand Fl or food item (in EBT).

e Implementproceduresto ensure thatthe vendor that submitted each Fland CVV can be
identified.
o Each store location operated by asingle business entity must be separatelyidentifiable.
o The State agency may require all authorized vendors to stamp or entertheirnamesora
vendoridentification numberonall Flsand CVVs priorto submittingthem for
redemption.

The State agency may:

e PayvendorsforFlsand CVVssubmitted after the valid redemption period if the vendor provides
justification and documentation.

o Ifthe total value of FIsand CVVs submitted at one time exceeds $500.00, the State
agency must obtain FNS approval before payment.
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2.5.3 Vendor Discounts and Incentives

See WIC Policy Memorandum 2014-3: Vendor Management: Incentive Items, Vendor Discounts and
Coupons.

2.6 Electronic Benefit Transfer

Each State agency mustimplement Electronic Benefit Transfer (EBT) statewide by October 1, 2020,
unless granted an exemption by FNS (see Handbook section 2.6.5 for more information). The State
agency is responsible for EBT coordination and management.

Note: FNS has the authority to modify regulatory provisions if, afteran assessment of a specific
situation, it determinesthatan EBT system provides adequate safeguards that serve the purpose of the
regulatory provisions being modified.

2.6.1 EBT Minimum Lane Coverage

WIC vendors are required to have point of sale (POS) terminals that support WIC EBT. This section
outlinesthe requirements for minimum lane coverage (i.e., the minimum number of POS terminals that
avendormusthave, based onsize and type). Statewide EBT States must have implemented minimum
lane coverage requirements by March 1, 2017. State agencies transitioning to EBT afterthat date must
meetall requirements at the time of statewide implementation.

Allvendors must have atleast one POS terminal, and may be required to have up to four, dependingon
the store type and volume of monthly WIC redemptions (considered over the prior 12 months). POS
terminals may be single-function (WIC-only) or multi-function (WICand any othertendertypes).
Vendors must meet the minimum lane coverage requirements, which are as follows:

e Superstoresand supermarkets (which are defined as havingat least $2 million annually in food
sales), based on monthly WICbusiness:
o S0to $11,000: 1terminal
o $11,001 to $22,000: 2 terminals
o $22,001 to $33,000: 3 terminals
o $33,001 and more: 4 terminals
e Allothervendors, based on monthly WIC business:
o S0to $8,000: 1terminal
o $8,001 to $16,000: 2 terminals
o $16,001 to $24,000: 3 terminals
o $24,001 andabove: 4 terminals
e Farmersand farmers’ markets:
o The State agency mustdetermine the number of appropriate POS terminals.
e Newlyauthorized WICvendors the State agency considers necessary for participant access:
o OnePOSterminal, unlessthe State agency determines otherfactorsin thislocation
warrant additional terminals.

Any authorized vendorthat has been equipped with aPOS terminal by the State agency may submit
evidence that additional terminals are necessary afterthe initial POS terminals are installed. The State
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agency may provide authorized vendors with additional (up to four) POS terminals above the minimum
numberrequired:

e To permit WIC participantsto obtain a shoppinglist or benefit balance.
e Aslongasthe numberof terminals provided does not exceed the number of lanesin the vendor
location.

1. The State agency may use an alternative minimum lane coverage formulawith FNS approval.
2. Excessterminals maybe removed, butreductions must be consistent with the minimum
requirements.

2.6.2 EBT Costs and Fees

A State agency must notimpose the costs of single-function equipment required for WIC EBT
transactions on any authorized vendor, farmer, orfarmers’ market, except as otherwise providedin this
section.

The State agency may develop cost-sharing criteria for multifunction equipment, in accordance with
federal cost-sharing principles:

e Cost-sharingagreements must be developed between a State agency and its vendors, farmers,
or farmer’s markets. Agreements depend on the type, scope, and capabilities of shared
equipment.

e Costsshared by a WIC State agency must be proportional to the usage for the WIC Program.

e The State agency must provide its allocation and cost-sharing methodology to FNS as part of the
Advance Planning Document (APD) for review and approval before incurring costs.

2.6.2.1 Third-Party Processing Costs and Fees

Vendors must not charge the State agency for any third-party commercial processing or transaction
costs or feesincurred by the vendor from EBT multi-function equipment.

The State agency must:

e Notpay or reimburse vendors, farmers, orfarmers’ markets for third-party processing costs or
feesforvendors, farmers, orfarmers’ markets that elect to accept EBT using multi-function
equipment.

e Notcharge any feestoauthorized vendors for use of single-function equipment.

2.6.2.2 Interchange Fees

The State agency must not pay or reimburse the vendor forinterchange fees related to WICEBT
transactions.

2.6.2.3 Ongoing Maintenance and Operational Costs

The State agency will not pay for ongoing maintenance, processing fees or operational costs for multi-
function vendor systems and equipment used to support WIC EBT after the State agency has
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implemented WIC EBT statewide. This requirement must be implemented in statewide EBT States by
March 1, 2018. State agencies transitioningto EBT afterthat date must comply with this requirement at
the time of statewide implementation.

Exceptions:
The State agency must pay ongoing maintenance and operational costs:

e |[fthe vendorisneeded forparticipantaccess.
e [fthe vendorwas provided with single-function equipment by the State agency priorto
statewide rollout.

2.6.3 Electronic Benefit Requirements

Each electronicbenefit must contain the following information:

e Authorized supplemental foods: The supplementalfoods authorized by food category,
subcategory and benefit quantity, toinclude the CVB.

e Firstdate of use: The first date of use on which the electronicbenefit may be used to obtain
authorized supplemental foods.

e Last date of use: The lastdate on whichthe electronicbenefit may be used to obtain authorized
supplemental foods. This date must be a minimum of 30 days, or in the month of February 28 or
29 days, from the first date on which it may be used to obtain authorized supplementalfoods.

o Exception: Forthe participant’s first month of issuance when it may be the end of the
month or cycle for which the electronicbenefitis valid.

e Benefitissuanceidentifier: Aunique and sequential number. This numberenablesthe
identification of each benefit change (addition, subtraction or update) made to the participant
record.

The State agency must ensure each EBT purchase submitted forelectronic paymentis matched toan
authorized vendor, farmer, orfarmers’ market priorto authorizing payment. Each vendor operated by a
single business entity must be identified separately by matching the authorized vendor ID number with
each purchase record during EBT processing.

2.6.4 EBT Management and Reporting

The State agency must follow Advance Planning Document (APD) requirements and submit Planning and
Implementation APDs and appropriate updates for FNSapproval.

If a State agency plansto incorporate additional programsinits EBT system, the State agency must
consult with State officials responsible for administering the programs prior to submitting the Planning
APD (PAPD) and mustinclude the outcome of those discussionsin the PAPD submission to FNS for
approval.

Each State agency must have implemented an active EBT project by August 1, 2016. Anactive EBT
projectisonethatis ina formal process of planning, implementation, or has completed statewide
implementation of WIC EBT.
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Annually, as part of the State plan, the State agency must submitan EBT project status report. At a
minimum, the annual status report must contain:

e Until statewide EBTimplementation: an outline of the EBT implementation goals and objectives
that demonstrate the State agency’s progress toward statewide EBT implementation.

o Afterstatewide EBTimplementation: anyinformation on future EBT changes and procurement
updates affecting present operations.

2.6.5 Other EBT Requirements
2.6.5.1 EBT Technical Standards and Requirements

By March 1, 2018, each statewide EBT State agency, contractor, and authorized vendor must follow, and
demonstrate compliance with:

e WIC EBT OperatingRules, standards, and technical requirementsissued by FNS.
e Otherindustry standards, as required by FNS.

State agenciestransitioningto EBT afterthat date must comply with thisrequirement at the time of
statewide implementation.

2.6.5.2 EBT Customer Service Standards

EBT Customer Service Standards outline how customerservice willbe provided to participants and
proxies.

The State agency must:

e Respondtoany reportof alost, stolen, ordamaged card within one business day of the date of
report.
e Replace EBT cards and transfer benefit balances within 7business days of the date of report.

The State agency must establish procedures to:

e Provide customerserviceduring non-business hours that enable participants or proxies to:
o Reporta lost, stolen, ordamaged card.
o Reportothercard or benefitissues.
o Receiveinformation onthe EBTbalance.
o Receivethe currentbenefitend date.

The State agency may implement alternatives to the minimum service standards with FNS approval.
2.6.5.3 National Universal Product Code Database

The National Universal Product Code (NUPC) database isto be used by all State agencies using EBT to
deliver WICfood benefits.
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2.6.5.4 Exemptions from the EBT Mandate

FNS may grant an exemption to the October 1, 2020 statewide implementation requirement. To be
eligible foran exemption, a State agency must demonstrate that one or more of the following applies:

e Unusual technological barriers toimplementation exist.

e Operational costs are not affordable within the nutrition services and administration (NSA)
grant.

e Theexemptionisinthe bestinterestof the Program.

Exemptions will remain in effect until:

e The State agency no longer meets the conditions on which the exemption was based.

e FNSrevokesthe exemption.

e The exemptionexpires, or3 years has lapsed since the date the exemption was granted,
whicheveroccursfirst.
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3 Vendor Authorization

Vendorauthorizationisthe process the State agency usesto assess, select, and enterinto agreements
with applicantvendors. Vendors must apply and be selected for authorization before they can transact
WIC foodinstruments (FIs) or cash value vouchers (CVVs). Only authorized vendors, farmers and
farmers’ markets, home food delivery contractors, and direct distribution sites are permitted to accept
Flsand CVVs.

The State agency must choose vendors based onits current selection criteriaforboth initial
authorizations and reauthorizations. All contracts or agreements the State orlocal agency entersinto for
the managementoroperation of food delivery systems must conform to the requirements of 2 CFR part
200, AppendixI.

The State agency must authorize the numberand distribution of vendors that ensures:

e Thelowest practical food prices.
e Adequate participantaccess to supplemental foods.
e The most effective State agency management, oversight, and review of its authorized vendors.

Vendors must follow State agency policies and procedures to apply and become WIC authorized
vendors.

3.1 General Vendor Application/Authorization Requirements

State agencies mustacceptand process vendorapplications at least once every 3 years. They may limit
vendorapplication periods, butthey must have procedures for processing applications whenavendoris
neededtoensure adequate participant access to supplementalfoods.

The State agency must collectall information needed to assess the vendoragainst the federaland State
selection criteriaatapplication.

The State agency:

e Must review application materials to determine whetherthe vendor meets all selection criteria.

o The State agency may streamlinethe application process for obtainingand assessing
shelf prices of chain stores. However, the process must apply the competitive price
selection criterion (CPSC)in afair, consistent manner.

e Must conduct an onsite, preauthorization visit priorto or at the time a new vendoris
authorized.

o Must review eitherthe inventory invoices forfooditems, orthe actual food items
presentatthe preauthorizationvisit to ensure the vendor meets minimum stocking
requirements (MSR) (see Handbook section 3.3.1.1for more information).

e Must collectthe vendorapplicant’s Supplemental Nutrition Assistance Program (SNAP)
authorization numberifthe vendorapplicantis SNAP authorized.

e Must ask and determine whethervendorapplicants are expected to be above-50-percent (A50)
vendors, evenif the State agency does notauthorize A50vendors.
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o Must calculate or request from the vendorapplicant the percentage of anticipated food
sales by type of payment (i.e., cash, SNAP, WIC, and credit/debit card) in orderto
determine A50status).

o Must determine whether WIC authorizationis required forthe store to open for
business (and must classify such vendors as A50).

e May authorize vendors foramaximum of 3 years.

e May notauthorize a vendorapplicantif it determinesthe store hasbeensold by its previous
ownerinan attemptto circumventa WIC sanction. To make this determination, the State
agency may considerwhetherthe store has been sold at below fair marketvalue orto relatives
of the previous owner.

e Isencouragedtoconsiderthe impactof authorization decisions on small businesses.

When the State agency provides written notice of the expiration of the vendoragreement, it may, if
appropriate, notify the vendorthatit does not meet the State agency’s current selection criteria, based
on recentredemption history orotherfactors. The State agency must not prohibitthe vendorfrom
reapplying forvendorauthorization. It must assess the vendor’s subsequent application along with
othervendorapplicants and authorized vendors.

When a State agency terminates avendorforcause, thereisno minimum period avendor must wait
before reapplying. The State agency may impose a minimum waiting period if thisis established through
vendorsanctions orvendorselection criteria (recommended). The timeframes must be reasonable, as
stated in Handbook section 11.5.2. Some State agencies have found restrictions on application periods
usefulin establishingannual work plans for their limited staffs.

3.2 Limiting Criteria

The State agency may establish limiting criteriato limitthe number of storesitauthorizes. When limiting
criteriais established, the State agency must apply the criteria consistently. If used, limiting criteria must
be includedinthe State Plan, as outlined in Handbook Chapter 15.

State agencies have the authority to limitthe number of vendors and determine the geographical
distribution of authorized vendors. Vendor authorization should be governed by the access needs of
participants and qualifications of the vendor.

As noteveryvendor meeting the basicqualificationsis needed to ensure participant access to
supplemental foods, limiting criteria can be used to ensure that the State agency authorizesa
manageable number of vendors. This practice may save resources related to, among otherthings:
vendorauthorization, training, monitoring, and investigating.

To implement limiting criteria, State agencies must decide how many vendors should be authorized and
where they will be located.

State agencies must:

e Applylimiting criteria consistently across the State agency, and with clearrationale.
e Establishasystemto revise and reapply limiting criteria, depending on demographicshifts or
significantchangesinlocal caseload allocation, growth, ordecline.
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While there are no specificcriteriaforlimiting vendor numbers, State agencies may consider
participant-to-vendorratios for sub-areas based on:

e Populationdensity.

e Distribution of participants, local agencies, and clinics.

e Availability of publictransportation and road systems to the WIC population.
e Supplyof WIC vendors.

3.3 Vendor Selection Criteria

Vendorselection criteria are the minimum requirements thatavendorapplicant must meetin orderto
become WICauthorized. Implementing sound vendor selection criteria willensure that the State agency
authorizes only vendors that provide supplementalfoods and quality customer service to WIC
participants and that offer competitive prices to the Program.

The State agency must:

e Developandimplementvendorselection criteriato select storesforauthorization.

e Include all federally mandated selection criteria (see Handbook section 3.3.1for more
information) inits selection criteria.

e Applyitsselection criteriaconsistently throughoutits jurisdiction.

The State agency should have proceduresin place to periodically assess that vendors continueto meet
the current selection criteria. The State agency may reassess any authorized vendorat any time using
the current vendorselection criteria, and any vendor found out of compliance must have theirvendor
agreementterminated.

3.3.1 Federally Mandated Selection Criteria
The State agency’s vendorselection criteria mustinclude the six criteria described in federal regulations:

e Minimum variety and quantity of supplementalfoods

e Businessintegrity

e CurrentSNAP disqualification or civil money penalty for hardship
e Competitive price

e |ncentiveitems management

e ElectronicBenefit Transfer (EBT) capability

In certain cases, vendor selection criteriamust be waived to ensure participant access (see Handbook
section 3.3.3 for more information).

3.3.1.1 Minimum Variety and Quantity of Supplemental Foods

The State agency must establish minimum stocking requirements (MSRs) for the variety and quantity of
supplemental foods that avendorapplicant must stock at all times. The State agency may not authorize
any vendorapplicantthatfailsto meetthe MSR.
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State agenciesare required to ensure thatall WIC food categories are made availableto participants
(see 7 CFR 246.10(b)(2)(ii)(B) for more information). State agencies typically meet this requirement, in
part, through the development of acomprehensive MSR.

All MSRs mustinclude ata minimum, the following federally required supplemental foods:

e Two differentfruits.
e Two differentvegetables.
e Oneauthorized whole grain cereal authorized by the State agency.

Additionally, MSRs must require thatinfantformulais obtained only from sources on the State agency’s
listof infantformularetailers, wholesalers, and distributors (see Handbook section 14.5for more
information).

Different minimums may be established for differentvendor peer groups. When establishing the
minimum variety and quantity requirements, State agencies should consider:

e Participants’ ability to purchase the full range of prescribed foodsin orderto fully meet their
supplemental nutrition needs.

e Availability of various package sizes, brands, and types of supplemental foods.

e Shelfspace atdifferenttypesof vendors.

e Ifany exceptionsto MSRs will be offered.

If exceptionsto MSRs will be offered, the State agency must:

e Ensure that exceptionsare outlined in MSRs.
o The MSRs mustalsooutline the process the State agency will use toreview and grant
exceptionsinaconsistentmanner.
e Ensure that exceptionsdonotinclude the federally required supplemental foods or overrule the
requirementto purchase infantformulafromthe State agency’slist of suppliers.
e Determine whetherthe exception criteriaapply:
o Universallytoall vendors, or
o Specificallyto peergroups, or
o Specifically to ethnic, religious, or other specialty stores.
e Ensurethat MSRs are applied consistently sothatall vendors are held to the same standard, at
least within peergroups.

Examples of exceptions to MSRs:

e Ethnicor religious stores may request an exception from stockingitems thatare not purchased
by their patrons. Forexample, astore patronized by participants that strongly prefer beans may
be granted an exception from stocking peanut butter; Kosherand Halal stores may be granted
an exception from stocking non-Kosher or non-Halal foods.

e Storeslocatedinareaswithouta particular category of participant may request an exception
from stockingitemsthatare only prescribed to those categories (e.g., infantformula, infant
foods). A State agency exercising this type of exception shouldinclude inits State Plan any
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conditions of the exception, such as making the excepted foods available within 72 hours for any
participant new to the area.

3.3.1.2 Business Integrity

The State agency must considerthe businessintegrity of vendorapplicants. Todeterminebusiness
integrity, the State agency may rely solely on known facts and on vendor application information. State
agenciesare notrequired to establish aformal system of background checks, but are encouraged to
check with appropriate State and federal authorities to verify business integrity.

The State agency may notauthorize a vendorif, during the past 6 years, the vendorapplicant or any of
itsowners, officers ormanagers were convicted of crimes that show alack of businessintegrity orhad a
civil judgmententered againstthem. Crimes that show alack of business integrity include:

e Fraud.
e Antitrustviolations.
e Embezzlement.

e Theft.
e Forgery.
e Bribery.

e Falsification ordestruction of records.
e Making false statements.

e Receivingstolen property.

e Making false claims.

e Obstruction of justice.

FNS has not distinguished between felonies and misdemeanors because of the wide variation between
Statesin designatingthese criminal offenses.

The State agency may add othertypes of convictions, civil judgments, serious WICand SNAP violations,
or otherbusiness integrity related criteria, including any of the following:

e WICsanctionsimposed by another State agency.
e Seriousnon-Programviolations, even without a conviction.
e Violations determined administratively.
o Examples: Afinding from the Equal Employment Opportunity Commission that the
vendor has discriminated against minority staff. A finding from the National Labor
Relations Board thatthe vendor had committed unfairlabor practices.
e Debarmentfromfederal contracts.
e Administrative citations for unsafe working conditions or environmental hazards.
e Committingvendorviolationsinanotherstore location (e.g., overcharging whileacting as
cashier).
e Committingvendorviolations while unauthorized, such as transacting WIC benefits and
submitting them for redemption through authorized vendors.
o The prohibition onauthorizingthese vendors may begin on the date when the pattern
requirementforthe violation type was met, orthe date of the first violation detected by
the State agency.
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o The prohibition must notlastlongerthan the length of the related sanction.

FNSrecommendsaddingthe following question to the vendorapplication: “Duringthe past6 years, has
any currentowner, officer, ormanagerat yourstore been convicted of, or had a civil judgment, forany
of the following activities (listed above, plus any additional State agency criteria)? If so, please specify
the name of the owner, officer, ormanagerandthe activitiesinvolved.” If the answeris “no,” and the
State agencyis unaware of any contrary information, the State agency may assume the information
providedis correctand authorize the vendor. If the answeris “yes,” the State agency mustdetermine
whetherauthorization of the vendorapplicantis necessary to ensure adequate participantaccess. If a
State agency has any reason to doubt the truthfulness of these responses, the State agency is expected
to follow up.

Each store isa separate vendorandisauthorized separately from other stores with the same owner. For
thisreason, one store may not be disqualified because of the disqualification of anotherstore. However,
if the circumstances of a disqualification resultin the owner’s otherstores’ failure to meet the selection
criteriaforbusinessintegrity, the State agency may terminate the authorizations of all other stores
belongingtothe owner.

3.3.1.3 Current SNAP Disqualification or Civil Money Penalty for Hardship

The State agency may not authorize a vendorapplicantthatis currently disqualified from SNAP or that
has beenassessed a SNAP civil money penalty for hardship (and the disqualification period that would
otherwise have beenimposed has not expired), unless denying authorization of such vendorapplicant
wouldresultininadequate participant access.

3.3.1.4 Competitive Price

The State agency must establish competitive price selection criteria (CPSC) in orderto assess the prices
of vendorapplicants and authorize the vendors that provide the best prices to the Program while
ensuring participantaccess. The pricesavendorapplicant charges for supplemental foods, compared to
the prices charged by otherapplicants and authorized vendors, are used to determine CPSC. FNS
recommends that the State agency use a vendor’s actual price history to verify the shelf prices
submitted withits currentapplication.

The State agency must:

e Developandimplement CPSCto evaluate the pricesavendorapplicant charges comparedto
othervendorapplicants and authorized vendors.

e Considervendorapplicants’ shelf or bid prices (bid prices may not exceed shelf prices).

e Authorize vendors that offerthe most competitive prices for supplementalfoods.

e Consider participantaccess by geographicarea.

e Establish CPSClevelsforeach peergroup.

e Establish proceduresto ensure that authorized vendors do notincrease pricesto a level that
would make the vendorineligible forauthorization.

The State agency may include:
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e Afactor (suchasinflation)inits price limitations to account for fluctuationsin wholesale
prices.

e Anopportunitytolowerprices afterastore has been assessed as non-competitive in either
authorization or price monitoring processes.

FNS recommends setting CPSC by using a market basket of individual items. A State can construct a
market basket by considering arepresentative sample of the typical monthly quantities of food
prescribed foranindividual food package oracombination of packages. The State agency may use:

e Redemptionrequestprices (EBT).
e Shelfprices.

e Bidprices.

e OtherFNSapproved methodology.

A State agency may establish different CPSClevels forvendorsinareas where the only stores have
higher pricesthanthe rest of the peergroup orinorderto ensure adequate participantaccess.

3.3.1.5 Incentive Items

The State agency may not authorize, continue to authorize, or make paymentsto A50 vendors that
provide prohibited incentive items to participants. State agencies must approve of anyincentive items
that are provided by an A50, based on federal guidelines.

For more information, see WIC Policy Memorandum 2014-3: Vendor Management: Incentive Items,

Vendor Discounts and Coupons.

3.3.1.6 EBT Capability

Once EBT has beenimplemented statewide, the State agency may not authorize avendorapplicant that
cannot successfully demonstrate EBT capability in accordance with State agency requirements. The only
exceptioniswhenthe State agency determines the vendoris necessary for participant access and
choosesto provide equipment before authorization.

3.3.2 State Agency Imposed Selection Criteria

The State agency may develop selection criteriain addition to the federally mandated selection criteria.
Any additional criteriamust be applied consistently and must not conflict with regulatory requirements,
such as the limitations on the lengths of disqualification periods forvarious kinds of Program violations.

3.3.3 Participant Access Considerations

The State agency mustauthorize an appropriate numberand distribution of vendors to ensure adequate
participant access to supplemental foods. Two of the six mandatory vendor selection criteria, aswell as
all State agency imposed criteria, must be waived to authorize vendorapplicants needed for participant
access. For more information, see the chartbelow.
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Chart: Must selection criteria be waived to ensure participant access?

Selection Criteria Must Be Waived
Minimum variety and quantity of supplemental foods (MSR) No

Competitive price (CPSC) No*

Current SNAP disqualification/CMP for hardship Yes
Businessintegrity Yes

Incentive items No

EBT Capability No**

All State agency criteria Yes

* State agencies should work with vendors that do not meet CPSCto negotiate the best possible prices
for supplemental foods.

** This selection criteriaapplies only after EBTimplementation. State agencies must follow WIC EBT
regulations and guidance related to equipping vendors that are needed for participant access.
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4  Vendor Agreements

All State agencies that operate aretail food delivery system must enterinto written agreements with all
authorizedretail food vendors. The State agency must use a standard vendoragreement throughoutits
jurisdiction, butit may make exceptionsto meetuniquecircumstances, aslongas it documents the
reasonsforsuch exceptions.

To become a vendor, aretail store must:

e ApplyforProgramauthorization.

e Meetor exceedthe State agency’s selection criteria.

e Be selectedbythe State agency forauthorization.

e Enterintoan agreementwith the State agency.

o Agreementmustbe signed by arepresentative that has legal authority to bind the

vendorand State agency representative.
Vendors mustacceptthe termsand are legally responsible for Program requirements.
Vendors should thoroughly read and understand theirvendoragreements before
signingthem.

Vendoragreements must:

e Beineffectfornomore than3 years.
e Beastandard documentthatis usedthroughoutthe State agency’sjurisdiction.
e Be signed by representatives with the authority to legally bind the vendor and the State agency.
e Specifyall vendors covered by the agreement.
o Thisenablesthe State agencytoadd or delete individual vendors without affecting the
othervendors.

Include all federally mandated vendor agreement provisions (see Handbook section 4.1 for more
information).

The State agency must:

e Ensurethat agreementsarein place forall WIC authorized vendors.
e Notifyvendors of changestofederal orState statutes, regulations, policies, or procedures
governingthe Program before the changesare implemented.
o The State agency should give as much advance notice as possible. If necessary, the
vendoragreement mustbe amended.
e Requirevendorsthatwishtoremain WICauthorized to reapply at the expiration of their
agreements.

Provide vendors with no fewerthan 15 days written notice of the expiration of theiragreements. The
State agency may delegate the authority to sign vendoragreements toits local agencies. If the signing of
vendoragreements is delegated, the State agency must provide supervision and instruction to local
agenciesto ensure the uniformity and quality of local agency activities.
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4.1 Vendor Agreement Provisions

The vendoragreement must contain the following provisions. The State agency may determine the
exactwordingas longas all contentisincluded.

1. Acceptance of food instruments and cash value vouchers. The vendor may accept food instruments
(FIs) and cash value vouchers (CVVs)only from participants, parents/caretakers of infant and child
participants, or proxies.

2. No substitutions, cash, credit, refunds, or exchanges. The vendor may provide only the authorized
supplemental foods listed onthe Flsand CVVs.

e Thevendormay notprovide unauthorized food items, non-food items, cash, or credit (including
rain checks) in exchange for Fls or CVVs.

e Thevendormay notprovide refunds or permit exchanges forauthorized supplemental foods
obtained with FIsor CVVs, exceptforexchanges of anidentical authorized supplemental food
item. This applies only when the original authorized supplementalfood item is defective,
spoiled, orhasexceededits “sell by,” “bestif used by,” or other date limiting the sale or use of
the fooditem. Anidentical authorized supplemental food itemis the exact brand and size as the
original authorized supplemental food item obtained and returned by the participant.

e Thevendormay provide only the authorized infant formula which the vendor has obtained from
approved sources to participantsin exchange for FIs specifyinginfant formula.

3. Treatment of participants, parents/caretakers, and proxies. The vendor must offer participants,
parents/caretakers of infant and child participants, and proxies the same courtesies offered to other
customers.

4. Time periods for transacting food instruments and cash value vouchers. The vendor may accept Fls
or CVVsonly withintheirspecified time periods.

5. Purchase price on food instruments and cash value vouchers. The vendor must ensure the purchase
priceisentered onFlsand CVVsinaccordance with the procedures described inthe vendoragreement.
The State agency may determinewhetherthe vendor orthe participantentersthe purchase price. The
purchase price mustinclude only the authorized supplemental food items actually provided and must be
entered onthe FIsand CVVsbefore they are signed.

6. Signature on food instruments and cash value vouchers. For printed Flsand CVVs, the vendor must
ensure the participants, parents/caretakers of an infant or child participant, or proxies sign the Fls and
CVVsinthe presence of the cashier. In EBT systems, a Personal Identification Number (PIN) may be used
inlieu of a signature.

7. Salestax prohibition. The vendor may not collect sales tax on authorized supplemental foods
obtained with FIsor CVVs.

8. Food instrument and cash value voucher redemption. The vendor must submit Flsand CVVsfor
redemptioninaccordance with the redemption procedures described in the Vendor Agreement. The
vendor may redeem Fls and CVVs only within the specified time period. As part of the redemption
procedures, the State agency:
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e May make price adjustmentsto the purchase price on Fls submitted by the vendor for
redemption to ensure compliance with the price limitations applicableto the vendor.
e Must establishand apply limits onthe amount of reimbursement allowed for Flsbasedona
vendor’s peergroup and competitive price criteria.
o Insettingallowable reimbursementlevels, the State agency must consider participant
access ina geographicareaand may include afactor to reflect fluctuationsin wholesale
prices.

In establishing allowable reimbursementlevels for ASOvendors, the State agency must ensure:

e Reimbursementsdonotresultinhigherfood coststhanif the participants transacted their Fls at
vendorsthatare not A50 vendors.

e Reimbursementsdonotresultinhigheraverage payments perFlto A50 vendorsthan average
paymentsto comparable vendors.

The State agency may make price adjustmentsto the purchase price on Fls submitted by the vendor for
redemptionto ensure compliance with the allowable reimbursement level for the vendor.

A vendor’sfailureto remain price competitiveis cause fortermination of the vendor agreement.

e Thisappliesevenifactual paymentstothe vendorare withinthe maximum reimbursement
amount.

e The State agency may exemptvendors that supply only exemptinfant formulaand/or WIC-
eligible nutritionals and nonprofit ASOvendors from the allowable reimbursement limits.

9. Vendorclaims. When the State agency determinesthe vendor has committed avendorviolation that
affects the paymentto the vendor, the State agency will delay payment or establish a claim.

e The State agency mustdelay paymentorestablish aclaiminthe amount of the full purchase
price of each Fl or CVV that contained the vendor overcharge orothererror.

e The State agency will provide the vendor with an opportunity to justify or correct a vendor
overcharge or othererror.

e Thevendormustpay any claimassessed by the State agency.

e Incollectingaclaim, the State agency may offset the claim against current and subsequent
amounts to be paid to the vendor.

e |nadditiontodenying paymentorassessingaclaim, the State agency may sanctionthe vendor
for vendorovercharges orothererrorsinaccordance with the State agency’s sanction schedule.

10. No charge for authorized supplemental foods or restitution from participants. The vendor may not
charge participants, parents/caretakers of infantand child participants, or proxies, forauthorized
supplemental foods obtained with Fls or CVVs. In addition, the vendor may not seek restitution from
these individuals for FIsor CVVs not paid or partially paid by the State agency.

11. Split tenderfor cash value vouchers. The vendor mustallow the participant, authorized
representative, or proxy to pay the difference when afruitand vegetable purchase exceeds the value of
the CVV. Thisiscalled a splittendertransaction.

12. Training. At leastone representative of the vendor must participate in trainingannually.
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e Vendortraining may be provided by the State agency ina variety of formats, including
newsletters, videos, and interactive training.

e The State agency will designate the date, time, and location of all interactive training. The State
agency will provide the vendorwith atleast one alternative date to attend the training.

13. Vendor training of staff. The vendor mustinform and train cashiers and otherstaff memberson
Program requirements.

14. Accountability for owners, officers, managers, and employees. The vendorisaccountable forits
owners, officers, managers, agents, and employees who commitvendorviolations.

15. Monitoring. The vendor may be monitored for compliance with program requirements.

16. Recordkeeping. The vendor must maintaininventory records used forfederal tax reporting
purposes and otherrecords the State agency may require forthe period of time specified by the State
agencyin the vendoragreement. Onrequest, the vendor must make availableto representatives of the
State agency, the Department, and the Comptroller General of the United States, at any reasonable time
and place forinspection and audit, all Flsand CVVsinthe vendor’s possession and all program-related
records.

17. Termination. The State agency will immediately terminate the agreementifitdetermines thatthe
vendor has provided false information in connection with its application forauthorization. Eitherthe
State agency or the vendor may terminate the agreement for cause after providing advance written
notice of a period of not less than 15 days to be specified by the State agency.

18. Change in ownership or location or cessation of operations. The vendor must provide the State
agency advance written notification of any change in vendor ownership, store location, or cessation of
operations. Insuchinstances, the State agency will terminate the vendoragreement.

Exception: The State agency may permitvendors to move short distances without terminating the
agreement. The State agency has the discretion to determinethe length of advance notice required for
vendors reporting changes under this provision, whetherachange in location qualifies as ashort
distance, and whetherachange in business structure constitutes achange in ownership.

19. Sanctions. In addition to claims collection, the vendor may be sanctioned forvendor violationsin
accordance with the State agency’s sanction schedule.

e Sanctions mayinclude administrative fines, disqualification, and civil money penalties instead of
disqualification.

e The State agency must notify a vendorin writingwhen aninvestigation reveals aninitial
incidence of aviolation forwhich a pattern of incidences must be established in ordertoimpose
a sanction, before anothersuchincidenceis documented, unless the State agency determines,
inits discretion, on a case-by-case basis, that notifying the vendor would compromise an
investigation.

20. Conflictof interest. The State agency will terminatethe agreementif the State agency identifies a
conflictof interest, as defined by applicable State laws, regulations, and policies, between the vendor
and the State agency or itslocal agencies.
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21. Criminal penalties. Avendorwho commits fraud orabuse in the Program may be prosecuted under
applicable federal, State, orlocal laws. Those who willfully misapply, steal, or fraudulently obtain
program funds will be subject to afine of not more than $25,000 or imprisonment for not more than 5
yearsor both, if the value of the fundsis $100 or more. If the value islessthan $100, the penaltiesare a
fine of not more than $1,000 or imprisonment for not more than 1 yearor both.

22. Nota license/propertyinterest. The vendoragreementdoes not constitutealicense ora property
interest.

e [fthe vendorwantsto stay authorized beyond the period of its currentagreement, the vendor
must reapply forauthorization.
e [favendorisdisqualified, the State agency will terminate the vendor’s agreement, and the
vendorwill have toreapplyinorderto be authorized afterthe disqualification periodis over.
o Inallcases, the vendor’s new application will be subject to the State agency’s vendor
selection criteriaand any vendor limiting criteriain effect at the time of the
reapplication.

23. Compliance with vendoragreement, statutes, regulations, policies, and procedures. The vendor
must comply with the vendoragreementand federal and State statutes, regulations, policies, and
procedures governingthe Program, including any changes made during the agreement period.

24. Nondiscrimination regulations. The vendor must comply with the nondiscrimination provisions of
Departmental regulations (7 CFR parts 15, 15a and 15b).

25. Compliance with vendorselection criteria. The vendor must comply with the vendorselection
criteriathroughoutthe agreement period, including any changes to the criteria. Using the current
vendorselection criteria, the State agency may reassess the vendoratany time during the agreement
period. The State agency will terminatethe vendoragreementif the vendor fails to meet the current
vendorselection criteria.

26. Reciprocal SNAP disqualification for WIC Program disqualifications. Disqualification from the WIC
Program may resultin disqualification as a retailerin SNAP. Such disqualification may not be subject to
administrativeorjudicial review under SNAP.

27. [Effective March 1, 2017] EBT minimum lane coverage. Point of Sale (POS) terminals used to support
the WIC Program shall be deployed in accordance with the minimum lane coverage provisions of 7 CFR
246.12(z)(2). The State agency may remove excess terminals if actual redemption activity warrants a
reduction consistent with the redemption levels outlined in 7CFR 246.12(z)(2)(i) and (z)(2)(ii).

28. EBT third-party processing costs and fees. The vendorshall not charge to the State agency any third-
party commercial processing costs and feesincurred by the vendor from EBT multi-function equipment.
Commercial transaction processing costs and feesimposed by a third-party processor thatthe vendor
electsto use to connectto the EBT system of the State shall be borne by the vendor.

29. EBT interchange fees. The State agency shall not pay or reimburse the vendorforinterchange fees
related to WIC EBT transactions.
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30. [Effective March 1, 2018] EBT ongoing maintenance and operational costs. The State agency shall
not pay for ongoing maintenance, processing fees or operational costs forvendor systems and
equipmentused to support WICEBT afterthe State agency hasimplemented WICEBT statewide, unless
the equipmentis usedsolely forthe WIC Program or the State agency determines the vendor using
multi-function equipmentis necessary for participantaccess. This provision also applies to authorized
farmers and farmers’ markets. Costs shared by a WIC State agency will be proportional to the usage for
the WIC Program.

31. [Effective March 1, 2018] Compliance with EBT operating rules, standards and technical
documents. The vendor must comply with the Operating rules, standards and technical requirements
established by the State agency.

4.2 Additional Agreement Requirements

The vendoragreement mustalsoinclude all of the following (in the agreement, or as attachments/web
links):

e Notification of program changes. The State agency must notify vendors of changestofederal or
State statutes, regulations, policies, or procedures governing the Program before the changes
are implemented. The State agency should give as much advance notice as possible.

e Purchase price and redemption procedures. The redemption procedures must ensure thatthe
State agency does not pay a vendor more than the price limitations applicableto the vendor.

e Sanction schedule. The State agency mustinclude its sanction scheduleinthe vendor
agreement.

e Actions subjectto administrative review and review procedures. The State agency must
include the adverse actionsavendor may appeal and those adverse actions that are not subject
to administrativereview and the State agency’s administrative review proceduresin the vendor
agreement.

e Allowable and prohibited incentive items for above-50-percent (A50) vendors. The vendor
agreementforan A50 vendor mustinclude the State agency’s policies and procedures related to
the provision of incentive items, including the State agency’s policies forapprovingincentive
items.

e Compliance with EBT operating rules, standards and technical requirements. The vendor must
comply with the Operatingrules, standards and technical requirements established by the State
agency.

4.3 Terminating Vendor Agreements

When the State agency disqualifies avendor, it mustterminate the vendor agreement. The State agency
may notaccept voluntary withdrawal of the vendor as an alternative to disqualification for mandatory
federal sanctions (see Handbook section 9.1.4for more information). The State agency must enterthe
disqualification onthe vendor’s record. Additionally, the State agency may not use nonrenewal of the
vendoragreementas an alternative to disqualification.

The State agency mustterminate the vendoragreement if the State agency determines that the vendor
has provided false information onits application, as outlined in the vendor agreement (see Handbook

section 4.1 for more information).

WIC Vendor Management & Food Delivery Handbook | 27
09/05/2017

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
incorporated into a contract. USDA may not cite, use, or rely on any guidance that is not available
through their guidance portal, except to establish historical facts.



If a vendorgrants power of attorney to another personto operate the business, this does not mean that
ownership has been transferred to the other party. It meansthe other party has beenlegally granted
the powerto make business decisions onthe owner’s behalf. Thus, granting power of attorney should

not be cause for termination of the vendoragreement.
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5 Vendor Training

The State agency must train all vendors annually. Each year, the State agency must provide trainingto
one or more representatives of each vendor; thisis referred to as annual training. Annual training may
be presentedinavariety of formats, including webinars, newsletters, videos, etc. At least every 3years,
annual training must be presentedin aninteractive format (see Handbook section 5.1 for more
information).

The purpose of vendortrainingisto improve vendors’ understanding of Program rules and requirements
to enhance compliance and preventerrors. Training forvendors must be designed to preventerrors and
noncompliance,and toimprove service. Ataminimum, annual training mustinclude:

e The purpose of the WIC Program.

e Approvedsupplemental foods.

e Minimum stockingrequirements.

e Therequirementtoobtaininfantformulaonlyfromsourcesincluded onthe State agency’s list
of infantformula providers.

e Proceduresfortransactingand redeeming WICFIs and CVVs.

e Thevendorsanctionsystem.

e Thevendorcomplaint process.

e Claimsprocedures.

e Incentiveitem policies.

e Changesto Programrequirementssince the last training. Thisincludes changestofederal and
State statutes, regulations, policies, or procedures affecting the Program.

The State agency mustdocument the content covered and vendor participationin all trainings. The
State agency may delegate vendor training to alocal agency, contractor, or a vendor representative. If
trainingis delegated, the State agency mustalso provide instruction and supervision to ensure the
uniformity and quality of delegated vendor training.

If the State agency providestrainingto achain store’strainer, the State agency must document thatit
provided enough training materials for each vendor (i.e., each chain store location).

The vendoris accountable forits owners, officers, managers, agents, and employees who commit
vendorviolations.

5.1 Interactive Training

The State agency must provide trainingin aninteractive format beforeorat the time of a vendor’s initial
authorization, and atleast every 3 years thereafter.

Interactive training must coverall topics required in annual training and must provide vendors the
opportunity to ask questions and receive immediate answers. The vendor mustinform and train cashiers
and otherstaff on Program requirements.

Examples of interactive traininginclude:

e On-site cashiertraining.
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e Off-site classroomtraining.
e Train-the-trainersessions.

The State agency must:

e Setthe date, time, andlocation of the interactive training.

e Specifythe audience (e.g., managers, cashiers) forthe training.

e Provide vendorswith atleast one alternative date to attend training.
e Documentthe training’s contentand vendor participation.

When scheduling training, the State agency:

e Shouldtake intoaccountthe schedulinglimitations of vendors with small staffs.
e May delegate interactive vendortrainingtolocal agencies ora contractor.

If delegated, the State agency must provide supervision and instruction to ensure the uniformity and
quality of the vendortraining.

e Aninteractive, onsite preauthorization visit that takes place before the effective date of the
vendoragreement may count toward the interactive training requirement.
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6  Vendor Cost Containment {Redacted}

! Inaccordance with 5 U.S.C. § 552(b)(7)(E), thisinformation is not available for publicsharing.
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7 High Risk Vendor Identification System {Redacted}

! Inaccordance with 5 U.S.C. § 552(b)(7)(E), thisinformation is not available for publicsharing.
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8 Monitoring & Investigations {Redacted}

! Inaccordance with 5 U.S.C. § 552(b)(7)(E), thisinformation is not available for publicsharing.
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9 Sanctions

Sanctions are adverse actions taken by State agenciesin response to violations of Program rules, policies
or procedures by vendors or participants. Participant and vendor sanctions must be based on evidence.

9.1 Vendor Sanctions

State agenciesthat operate a retail food delivery system must develop and implement a system for
sanctioningvendors thatviolate Program rules. This system mustinclude asanction schedule, which
mustinclude all mandatory federal and State agency vendor sanctions (see Handbook sections 8.1.4and
8.1.7 for more information). Sanctions may include administrative fines, disqualification, and civil money
penalties (CMPs) in lieu of disqualification. Vendors must be sanctioned for vendor violationsin
accordance with the State agency’s sanction schedule.

The State agency may not accept voluntary withdrawal of the vendor from the Program as an alternative
to disqualification; the disqualification must be recorded in the vendor’s file and notification must be
sentto SNAP, asappropriate. Inaddition, the State agency may not use nonrenewal of the vendor
agreementasan alternative to disqualification.

9.1.1 Participant Access Determination

The State agency must develop participant access criteria, which allows it to determine if participantsin
a certainarea have adequate access to supplemental foods. Checkingavendorlocation against the
established participant access criteriais called a participant access determination. When the State
agency develops participant access criteria, it must consider the availability of other authorized vendors
inthe same areas and any geographicbarriers to these vendors.

Before disqualifying avendor (for non-permanent disqualifications), the State agency must determine if
it would resultininadequate participant access. The State agency may also make a participantaccess
determination before imposing permanent disqualification if itincludes this provision inits State Plan.

If a participantaccess determination finds that the disqualification of avendorwouldresultin
inadequate participant access, the State agency mustimpose acivil money penalty (CMP) instead of
disqualification (see Handbook section 9.2 for more information). However, the State agency may not
impose aCMP forthird or subsequent sanctions for violations with mandatory disqualification periods
(see Handbook sections 9.1.4.2,9.1.4.3, and 9.1.4.4 for more information). Participant access
determinationsforall vendorsthatreceiveadisqualification or CMP instead of a disqualification must
be documentedinthe vendorfile.

9.1.2 Pattern of Violations

Some mandatory federal sanctions (see Handbook section 9.1.4for more information) and all State
agency vendorsanctions must be based on a pattern of violations. Forthe purpose of establishinga
pattern of violations, all incidences of aviolation that occur during the first compliance buy of a
compliance investigation must be considered one incidence.

The State agency must develop adefinition of pattern of violations.
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e Patternsshouldbe defined such thata sufficient number of buys are conducted to indicate
noncompliance with WICvendorrequirements.

e Thedefinition of a pattern of violations may be different for different types of violations (e.g., to
account forseverity).

e State agencies may use “two or more buys,” as theirdefinition of pattern of violations in order
to allow forflexibilityin its investigative and sanctioning activities.

e FNSrecommendsthatthe State agency seek advice fromits Attorney General or General
Counsel’s Office to determine the definition of pattern thatis sufficient forasanction to be
issued.

e Patternsusedforsanctioning mustbe forthe same type of violation.

When, during the course of a single investigation, the State agency determines avendor has committed
multiple violations (which may includeviolations subject to State agency sanctions), the State agency
must disqualify the vendorforthe period corresponding to the mostserious (i.e., longest) mandatory
federal violation. The State agency mustinclude all violations in the notice of adverse action. If the most
serious mandatory federal sanctionis not upheld on appeal, the State agency may impose a State
agency sanction.

9.1.3 Notification of Violations

For violationsthat require a pattern of incidences (except fora pattern of claiming reimbursement for
the sale of an amount of a specificsupplemental food item which exceeds documented inventory), the
State agency must notify avendorinwritingwhen aninvestigation reveals aninitialincidenceof a
violation. Notification must be provided before anotherincidence of aviolationis documented. The
State agency may continue itsinvestigation afterthe notice of violationis received, or presumedto be
received, by the vendor. The State agency may use the same notification method it usesto notifya
vendor of the time and place of an administrativereview (see Handbook Chapter 11 for more
information).

Exception: If the State agency determinesthat notifyingavendorwould compromise aninvestigation, it
isnot required to notify the vendor. It must, however, documentinthe vendorfile the reason(s) for
determiningthat notification would compromisethe investigation. Such determination must be made
on a case-by-case basis, and documentation must be filed before asanctionisimposed.

9.1.4 MandatoryFederal Vendor Sanctions

The State agency mustinclude inits sanction schedule all mandatory federal vendor sanctions (see
below).

9.1.4.1 Permanent disqualification
The State agency must permanently disqualifyavendorfor:

e One convictionforbuyingorsellingfoodinstruments (Fls) or cash value vouchers (CVVs) for
cash (trafficking).

e Oneconvictionforselling firearms, ammunition, explosives, or controlled substances (as defined
insection 102 of the Controlled Substances Act (21 U.S.C. 802)) in exchange for Fls or CVVs.
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Avendorisnotentitledtoreceive any compensation forrevenues lost as a result of such violation.

If reflectedinits State Plan, the State agency mayimpose a CMP instead of a disqualification for this
violation whenitdetermines, inits sole discretion, and documents that either:

e Disqualification of the vendor would resultininadequate participant access.

e Thevendorhad, at the time of the violation, an effective policy and programin effect to prevent
trafficking; and the ownership was not aware of, did not approve of, and was not involvedin the
conduct of the violation.

9.1.4.2 Six year disqualification

The State agency mustdisqualify avendorfor6 yearsfor:

e Oneincidence of buyingorselling FIs or CVVs for cash (trafficking).
e Oneincidence of selling firearms, ammunition, explosives, or controlled substances (as defined
insection 102 of the Controlled Substances Act (21 U.S.C. 802)) in exchange for Fls or CVVs.

9.1.4.3 Three year disqualification
The State agency mustdisqualify avendorfor3yearsfor:

e Oneincidence of the sale of alcohol, alcoholicbeverages, ortobacco productsin exchange for
Flsor CVVs.

e A patternof claimingreimbursementforthe sale of an amount of a specificsupplemental food
item that exceeds the store’s documented inventory of thatfood fora specified time.

e A patternofvendorovercharges.

e A patternofreceiving, transacting, and/orredeeming Fls or CVVsoutside of authorized
channels, including the use of an unauthorized vendor oran unauthorized person.

o SeeHandbooksection 3.3.1 (Business Integrity) forinformation on unauthorized
vendorsinvolved in this violation.

e A patternof charging forsupplemental foods not received by the participant.

e A patternof providing creditor non-food items (otherthan alcohol, alcoholicbeverages,
tobacco products, cash, firearms, ammunition, explosives, or controlled substances) in exchange
for Flsor CVVs.

9.1.4.4 One year disqualification
The State agency mustdisqualifyavendorfor1 yearfor:

e A pattern of providing unauthorized food items in exchange for Fls or CVVs, including charging
for supplemental foods provided in excess of those on the food instrument.

e A patternofan A50 vendor providing prohibited incentive items to customers.

9.1.4.5 Second mandatory sanction

When a vendorreceives amandatory sanction forthe second time (regardless of whetheritis forthe
same violation), the State agency mustdouble the second sanction. CMPs may only be doubled up to
the maximum allowable CMP amount.
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9.1.4.6 Third or subsequent mandatory sanction

When a vendorreceives amandatory sanction afterits second mandatory sanction (regardless of
whetheritisfor the same violation(s)), the State agency must double the sanction. The State agency
may notimpose CMPs instead of disqualification forthird or subsequent sanctions.

9.1.4.7 Disqualification based on a SNAP disqualification or CMP for hardship
The State agency mustdisqualify avendorthat has been disqualified from SNAP. Such disqualification:

e Must be forthe same length of time as SNAP disqualification.
e May beginata laterdate thanthe SNAP disqualification.
e |[snotsubjecttoadministrative orjudicial reviewunderthe WICProgram.

The State agency may disqualify avendorthat has been assessed a CMP for hardshipin SNAP (see
Handbook section 3.3.1.3 for more information). If a State agency exercises this option, it must:

e Includethisinitssanctionschedule.

e Disqualify the vendorforthe same length of time that the vendor would have been
disqualified by SNAP.

e Determine if disqualification of the vendorwould resultininadequate participant
access. If itwould, the State agency mustimpose a CMP instead of disqualification.

e Include documentation of its participant access determination and any supporting
documentationinthe vendor’sfile.

9.1.5 State Agency Vendor Sanctions

The State agency may include additional violations and sanctions toits sanction schedule. All State
agency sanctions must be based on a pattern of violations.

State agency sanctions may include, butare notlimited to:

e Vendorviolationsthatare notalready addressed by the mandatory federal sanctions (see
Handbook 9.1.4 for more information).

e Disqualifications (or CMPsin lieu of disqualification) not to exceed 1year forviolations
uncoveredinasingle investigation.

e Administrative fines.

e Reciprocal sanctions with other State agencies.

o Thelength of the disqualification must be for the same length of time as the
disqualification by the other WIC State agency, or in the case of a CMP instead of
disqualification assessed by the other WIC State agency, forthe same length of time for
whichthe vendorwould otherwise have been disqualified.

9.1.6 Civil Money Penalties

Forvendorsanctionsthatrequire a participantaccess determination, the State agency mustassessa
CMP instead of a disqualification if avendoris needed to ensure adequate participant access. CMPs
must be calculatedinaccordance with federal regulations (see below).
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Ifa CMP is assessed instead of adisqualification, the State agency mustinclude documentation of the
participantaccess determination, including supporting documentation, in the vendorfile. The State
agency may use installment plans for the collection of civil money penalties and administrative fines.

Ifa vendordoes not pay a CMP in full, the State agency must disqualify the vendor for the length of the
disqualification for which the CMP was assessed.

9.1.6.1 Calculatinga CMP

For each violation subject to amandatory sanction, the State agency must use the followingformulato
calculate a CMP imposed instead of disqualification (up to the maximum allowable CMP amount, see
below):

e Determinethe vendor’s average monthly redemptionsforatleastthe 6 month period
ending with the month immediately preceding the month during which the notice of
adverse actionis dated.

e Multiply the average monthly redemptions figure by 10 percent(.10).

e  Multiply the product by the numberof months forwhich the store would have been
disqualified. Thisisthe amount of the CMP, provided thatitdoes notexceed the maximum
allowable CMP amount.

e Foraviolationthat warrants permanentdisqualification, the amount of the CMP shall be
the maximum amount specified foreach violation. When during the course of asingle
investigation the State agency determines avendor has committed multipleviolations, the
State agency must impose a CMP for each violation.

e Thetotal amountof CMPs imposed forviolations investigated as part of a single
investigation may not exceed the amount specified as the maximum penalty for violations
occurring duringa single investigation.

The maximum CMP amounts are periodically updated. See 7CFR 3.91(b)(3)(v-vi) forthe most current
information. To date the maximum CMP amounts are as follows:
e Vendorconvicted of traffickingin food instruments: maximum of $11,000 for each violation
(maximum penalty forviolations occurring during a single investigation: $49,000).
e Vendorconvicted of selling firearms, ammunition, explosives, or controlled substancesin
exchange forfood instruments: maximum of $11,000 for each violation (maximum penalty for
violations occurring during a single investigation: $49,000).

9.1.7 Violation Location

Most vendorviolations occur on store premises orin administrative offices. Violations such as
overchargingor charging for supplemental foods not received, forexample, cannot occur outside of a
WIC transaction. Othervendorviolations, such as trafficking, can occuranywhere.

If a vendor’s owners, officers, ormanagers commitvendorviolations that warrant a mandatory federal
sanction, the State agency must sanction the vendor no matterwhere the violations occurred.

If a vendor’semployee commits aviolation outside of a WIC transaction on the vendor’s premises (e.g.,
inthe store or parkinglot), the State agency must consider sanctioningthe vendor. FNS recommends

sendingthe vendorawarningletterindicating that one of its employees has committed avendor

WIC Vendor Management & Food Delivery Handbook | 39
09/05/2017

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
incorporated into a contract. USDA may not cite, use, or rely on any guidance that is not available
through their guidance portal, except to establish historical facts.



violation that may affect the vendor’s continued authorization in the Program. When appropriate, the
State agency should referthe employee to federal, State, orlocal authorities for prosecution under
applicable laws.

9.2 Participant Sanctions

The State agency must establish procedures designed to control participantviolations, including
violations that participants commitin collusion with vendors. The State agency mustalso establish
sanctions for participantviolations, including the required 1year disqualifications listed below.
Additional participant sanctions may include disqualification from the Program forup to 1 year. The
State agency may provide warnings beforeimposing participant sanctions.

The State agency must disqualify the participant for 1 year:

e Anytimeitassessesaclaimof $100 or more.
e Anytimeitassessesaclaimfor dual participation.

e Anytimeitassessesasecondor subsequentclaimof any amount.

Exception: The State agency may terminate a disqualification and allow a participant to reapply for
certification, ormay decide not toimpose adisqualification if, within 30 days of receipt of the letter
demanding repayment, one of the following occurs:

e Fullrestitutionis made.

e Arepaymentscheduleisagreedupon.

e Inthe case of a participantunderage 18, the State or local agency approves the designation of a
proxy.

When the State agency notifies a participant of adisqualification, it must:

e Tellthe participanthow to obtain a fair hearing (see 7CFR 246.9 for more information).

e Make areferral, if appropriate, to federal, State, orlocal authorities for prosecution under
applicable statutes.
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10 Vendor Claims

The State agency mustdesignandimplementasystemtoreview food instruments (Fls)and cash value
vouchers (CVVs) submitted by vendors for redemption to ensure compliance with the applicable price
limitations and to detect questionable Fls or CVVs, suspected vendor overcharges, and othererrors. This
review may be completed before or after the State agency makes payments on Fls or CVVs (pre- or post-
edit—see below).

This review must:

e Examineall ora representativesample of the Fisand CVVs.
e Include aprice comparisonor othereditdesigned to:
o Ensure compliance with applicable price limitations.
o Assistindetectingvendorovercharges.

In addition, for printed FIsand CVVs, the system must detect the following errors:

e Purchase price missing.

e Participant, parent, caretaker, or proxy signature missing.

e Vendoridentification missing.

e Flsor CVVstransacted orredeemed afterthe specified time periods.
e Alteredpurchase price.

The State agency must take follow-up action within 120 days of detecting any questionable Fls or CVVs,
suspected vendorovercharges, orothererrors. It must implement procedures to reduce the number of
errorswhen possible.

The State agency may detectvendorviolations through complianceinvestigations, Fl or CVV reviews, or
otherreviews orinvestigations of avendor’s operations.

When the State agency determines avendorhas committed avendorviolation that affects the payment
to the vendor, the State agency must delay paymentorestablish aclaim.

The State agency may use the full purchase price of each Fl or CVV that contained the overcharge or
error when delaying payment orestablishing the claim.

For Fl or CVV delayed payments and claims, the State agency must provide avendor with an opportunity
to justify or correct the vendorovercharge orothererror. If satisfied with the justification or correction,
the State agency must provide payment oradjust the proposed claim accordingly.

The State agency mustdeny paymentorinitiate claims collection action within 90days or whicheveris
later:

e Detectingthe vendorviolation;or
e Completingthe review orinvestigation givingrise to the claim.

The State agency may collect claims through offsets against currentand subsequent amounts owed to

the vendor.
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11 Administrative Review

The State agency mustimpose sanctions on vendors for non-compliance with the WIC Program’s
regulations, policies, and procedures (see Handbook Chapter 9for more information). Vendors may
requestan administrative review of certain sanctions and otheradverse actions, in accordance with
Program rules.

The State agency mustinclude a copy of the State’s administrative review proceduresinthe vendor
agreement (orasan attachmentor a cross reference to the procedures’ location in State law or
regulations), ormustinclude astatement thatadministrative review procedures are availableon
request. The applicable administrative review procedures must also be provided with notification of an
adverse action subjecttoreview.

11.1 Adverse Actions Subject to Full Administrative Review

The State agency must provide full administrative reviews (see Handbook section 11.5for more
information) tovendors when they appeal any of the following:

e Denial of authorization based on:
o Application of the vendor selection criteriafor minimum variety and quantity of authorized
supplemental foods (see Handbooksection 3.3.1for more information).
o A determinationthatthe vendoris attemptingto circumventasanction (see Handbook
section 3.1 for more information).
e Termination of anagreementforcause (see Handbook section 4.3for more information).
e Disqualification, except those disqualifications subject to abbreviated administrative review or
not subjecttoreview (see Handbook sections 9.1, 11.2, and 11.3 for more information).
e Impositionofafine ora civil money penalty (CMP) instead of disqualification (see Handbook
section 9.1 for more information).

11.2 Adverse Actions Subject to Abbreviated Administrative Review

The State agency must provide abbreviated administrative reviews (see Handbook section 11.5for more
information) forvendors that appeal any of the following adverse actions:

e Denial of authorization based on:
o Vendorselection criterion for business integrity (see Handbook section 3.3.1for more
information).
o Vendorselection criterion forcurrent SNAP disqualification or CMP for hardship (see
Handbook section 3.3.1 for more information).
o State agency-established vendorselection criteriarelated to WICvendor sanctions or SNAP
authorization (see Handbook section 3.3.2 for more information).
o State agency’svendorlimitingcriteria (see Handbook section 3.2for more information).
o Vendorsubmission of application outside of State agency timeframes.
o Determination of current SNAP authorization.
e Disqualification based on any of the following (see Handbook section 9.1 for more information):
o Trafficking conviction.
o Imposition of aSNAP CMP for hardship.
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o Disqualification or CMP instead of a disqualification based on amandatory federal sanction
imposed by another WIC State agency.
e Application of vendorpeergroup criteria.
e Application of criteriaused to identify vendors that are A50 vendors or comparable to A50
vendors.

e Termination of anagreementbecause of achange in ownership, location, or cessation of
operations (see Handbook section 4.1for more information).

e A WICCMP imposedinstead of disqualification based on a SNAP disqualification (see Handbook
section 9.1 for more information).

Note: The State agency may decide to provide full abbreviated reviews forany or all of the above listed
adverse actions.

11.3 Actions Not Subject to Review
The State agency may not provide administrativereviews tovendors that appeal the following actions:

e Thevalidity orappropriateness of any of the following:

o Vendorlimitingcriteria (see Handbook section 3.2 for more information).

o Vendorselection criteria (see Handbook section 3.3 for more information)for:
=  Minimumvariety and quantity of supplementalfoods.
= Businessintegrity.
= Current SNAP disqualification or CMP for hardship.
= Competitive price.

Peergroupcriteria.

A50 vendoridentification methods.

Participantaccess criteria or determinations (see Handbook section 9.1.1for more
information).

o Prohibition of incentive items.

o Denial ofan A50vendor’srequest to provide incentive items.

e The State agency’s determination of any of the following:

o Include orexclude aninfant formula manufacturer, wholesaler, distributor, or retailer from
its list of suppliers (see Handbook section 13.5for more information).

o Whetheror notto notify a vendorin writingwhen aninvestigation reveals aninitial violation
when a patternisneededinordertoimpose a sanction.

o Whetheravendorhadan effective policy and programin place to prevent trafficking, and
whetherthe ownerwasinvolvedinany way (see Handbook section 7.1for more
information).

e Denial of authorizationif the State agency’s vendor authorizationis subject to the procurement
procedures applicable to the State agency.

e Expiration of avendor’'sagreement (see Handbook Chapter4for more information).

e Disputesregardingfoodinstrumentor cash value voucher payments and vendor claims (other
than to justify orcorrecta vendor overcharge orothererror) (see Handbook section 4.1 for
more information).

e Disqualification of avendoras a result of disqualification from SNAP (see Handbook section
9.1.4 for more information).
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11.4 Farmersand Farmers’ Markets

The State agency will provide a hearing procedure for farmers or farmers’ markets to appeal adverse
actionsthat affectthem. Afarmeror farmers’ market may appeal the following:

e Denial of application.
e Sanction.
e Disqualification.

Expiration of an agreementis notsubjecttoappeal.

11.5 Administrative Review Procedures

State agency procedures must specify that both full and abbreviated review decisions are final. The
State agency must make adverse actions to vendors/farmers/farmers’ market effective on the following
dates:

e Onthesameday the vendor/farmer/farmers’ market receives notice for denials of authorization
and disqualifications.

e Forallotheradverse actions, no earlierthan 15 days and no later than 90 days afterthe date of
the notice.

e [fthe adverse actionissubjecttoadministrativereview, no laterthan the date the
vendor/farmer/farmers’ marketreceivesthe review decision.

A local agency, farmer or farmers’ market or vendorappealingadecisionis notrelieved of the
responsibility of continued compliance with the terms of any written agreement with the State agency.

The State agency mustinform a vendor, farmerorfarmers’ marketor local agency that it may be able to
pursue judicial review of the decision if the administrative review decision upholds the adverse action
againstthem.

11.5.1 Notification of Adverse Action
11.5.1.1 Notification to Vendors
The State agency must notify vendorsin writing at the close of an investigation that reveals violations.

At a minimum, the notification mustinclude:

e Theadverse action.

Cause(s) forthe adverse action.
o Allviolationsuncovered during aninvestigation should be included in the notice of
adverse action.
o Theeffective date of the adverse action.
e Procedurestofollow to obtainafull administrative review, including relevant time periods and
deadlines.
e Whenavendorisdisqualified dueinwhole orin part to mandatory federal violations, such
notification mustinclude the following statement: “This disqualification from WIC may resultin
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disqualification as a retailerin SNAP. Such disqualification is not subject to administrative or
judicial review under SNAP.”

11.5.1.2 Notification to FNS

The State agency must provide a copy of the notice of adverse action to the appropriate FNS office for
allvendorsithas eitherdisqualified orimposed a CMP instead of disqualification forall mandatory
federal violations. This notice must be provided within 15days of the expiration of the vendor’s
opportunity tofile fora WIC administrative review or afterall of the vendor’s WICadministrative
reviews have been completed.

This notification mustinclude:

e Vendorname.

e Vendoraddress.

e Vendoridentification number.

e Type(s)of violation(s).

e Length of disqualification (orlength of the disqualification corresponding to the violation for
which the civil money penalty was assessed).

11.5.2 Full Administrative Review Procedures

The State agency mustdevelop procedures forafull administrative review of the adverse actions. The
State agency must provide vendors, farmers, and farmers’ markets with all of the following:

e Adequate advance notice of the time and place of the administrative review so all parties can
prepare forthe review.

o Theopportunityto presentitscase and at least one opportunity to reschedulethe
review date upon request. The State agency may set standards on how many review
datescan be scheduled, aslongas at least two review dates are allowed.

e The opportunity to cross-examineadverse witnesses. A protective screen or other device may
be usedto protectthe identity of WIC Program investigators when necessary.

e The opportunity to be represented by counsel.

e Theopportunity to examine the evidence the State agency used forthe action priorto the
review.

e Animpartial decision-makerto review whether the State agency has correctly applied federal
and State statutes, regulations, policies, and procedures governing the Program, according to
evidence presented at the review. The State agency may appointareviewing official to review
appeal decisions to make sure they follow approved policies and procedures.

e Written notification of the review decision, including the basis for the decision:

o Within 90 days from the date of receipt of the request for an administrative review from
avendor, farmer, orfarmer’s market.

o Within 60 days fromthe date of receipt of a local agency’srequestforan administrative
review.

Note: The above timeframes are administrative requirements and are not a basisfor overturningan
adverse actionif the decision is not made within the timeframe.

WIC Vendor Management & Food Delivery Handbook | 45
09/05/2017

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
incorporated into a contract. USDA may not cite, use, or rely on any guidance that is not available
through their guidance portal, except to establish historical facts.



11.5.3 Abbreviated Administrative Review Procedures

Unless a State agency decides to provide full administrative reviews foradverse actions, the State
agency must develop procedures foran abbreviated administrative review. Ata minimum, these
procedures must provide the vendor, farmer, or farmers’ market with the following:

e Written notification of the adverseaction, the procedures to obtainan abbreviated
administrativereview, the cause(s) forand the effective date of the action, and an opportunity
to provide awrittenresponse.

e Adecision-makerto use the available information to determine whether the State agency has
correctly applied federal and State statutes, regulations, policies, and procedures governing the
Program. The decision-maker willbe someone otherthan the person who made the initial
decisiononthe action.

e Written notification of the review decision, including the basis for the decision, within 90 days of
the date of receipt of the request foran administrative review. This timeframeisan
administrativerequirementandis not a basis for overturningan adverse action if the decision is
not made within 90 days.
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12 Farmers and Farmers’ Markets

This chapter describes provisions specificto farmers and farmers’ markets thataccept CVVs for the WIC
Program. This chapterdoes notaddress the Farmers Market Nutrition Program (FMNP).

Farmersare individuals authorized by the State agency to sell eligible fruits and vegetables to
participants at farmers’ markets or roadside stands. Afarmers’ marketis an association of local farmers
whosell produce togetherata specificlocation directly to consumers.

12.1 Authorization of Farmers and Farmers’ Markets

The State agency may authorize farmers, farmers’ markets, and/orroadside stands to accept CVVs for
eligible fruits and vegetables. Only farmers or farmers’ markets authorized by the State agency may
redeem CVVs. After statewide EBTimplementation, the State agency may notauthorize afarmer or
farmers’ market that cannot successfully demonstrate EBT capability in accordance with State agency
requirements, unless the State agency determines the farmer or farmers’ marketis necessary for
participantaccess.

The State agency must enterinto written agreements with all authorized farmers and/orfarmers’
markets (see Handbook section 12.2for more information). The State agency mustrequire farmers or
farmers’ markets toreapply at the expiration of theiragreements and must provide farmers or farmers
markets with notlessthan 15 days advance written notice of the expiration of the agreement.

The farmer or farmers’ market must not:

e Collectsalestaxon CVV purchases.

e Seekrestitution from WIC participants, parents or caretakers of child participants or proxies for
CVV not paid or partially paid by the State agency.

e |[ssue cash change forpurchasesthat are inan amountlessthan the value of the CVV.

The State agency may deny paymentto the farmeror farmers’ marketforimproperly redeemed CVV
and may issue claims for payments already made onimproperly redeemed vouchers.

12.2 Farmer and Farmers’ Market Agreements

The agreement must be signed by a representative who has legal authority to obligate the farmeror
farmers’ marketand a representative of the State agency. The agreement periodis notto exceed 3
years. Neitherthe State agency northe farmeror farmers’ marketis obligated to renew the agreement.
The State agency, the farmer, or farmers’ market may terminate the agreement for cause after
providing advance written notification.

Those State agencies thatauthorize farmers’ markets, but notindividual farmers, must require
authorized farmers’ markets to enterinto awritten agreement with each farmer within the market that
isauthorized toaccept CVVs. The State agency will setforth the required terms for the written
agreement, and provide asample agreement for use by the farmers’ market.
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12.2.1 Farmer and Farmers’ Market Agreement Provisions

The agreement mustinclude all of the following provisions, although the State agency may determine
the exact wording. The farmeror farmers’ market must:

1

10.
11.

Assure thatthe CVVisredeemed onlyforeligible fruits and vegetables as defined by the State
agency.

Provide eligible fruits and vegetables at or below the current price charged to other customers.
Acceptthe CVV within the dates of theirvalidity and submit the vouchers for payment within the
allowable time period established by the State agency.

Redeemthe CVVinaccordance with a procedure established by the State agency. The procedure
mustinclude arequirementforthe farmerorfarmers’ marketto allow the participant, authorized
representative or proxy to pay the difference when the purchase of fruits and vegetables exceeds
the value of the CVV (also known as a splittendertransaction).

Accepttrainingon CVV procedures and provide training to any employees with CVV responsibilities
on such procedures.

Agree to be monitored for compliance with program requirements, including both overtand covert
monitoring.

Be accountable foractions of employeesin the provision of authorized foods and related activities.
Pay the State agency for any CVVstransacted in violation of this agreement.

Offer WIC participants, parent or caretakers of child participants or proxies the same courtesies as
othercustomers.

Comply with the nondiscrimination provisions of USDA regulations as providedin 7 CFR 248.7.
Notify the State agency if any farmers’ market ceases operation priorto the end of the authorization
period.

12.3 Monitoring Farmers and Farmers’ Markets

A farmeror farmers’ marketthat commits fraud or engagesin otherillegal activity s liable to

prosecution underapplicable federal, State orlocal laws.

The State agency must:

e Designandimplementasystemformonitoringits authorized farmers and farmers’ marketfor
compliance with program requirements.

o Note:Includingauthorized Farmersand Farmers’ Marketsin the sample to be
monitored through the Farmers’ Market Nutrition Program (FMNP) is an acceptable
plan.

e Document, at a minimum, the followinginformation forall monitoring visits:

o Name(s)of the farmer, farmers market, orroadside stand.
o Name(s)andsignature(s) of the reviewer(s); date of review.
o Nature of problem(s) detected.

The State agency may disqualify afarmeror farmers’ marketfor Program abuse. The farmeror farmers’
market has the rightto appeal a denial of an application to participate, a disqualification, ora Program

sanction by the State agency. However, the following may not be appealed:
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e Expiration of anagreementwith afarmeror farmers’ market.
e (Claims.

For compliance buys, the State agency must document all of the following:

e Thedate ofthe buy.
e Adescriptionof the farmer (and farmers’ market, if appropriate) involved in each transaction.
e Thetypesand quantities of items purchased.
e Currentretail prices or prices charged other customers.
e Pricechargedfor eachitem purchased, if available.
o Priceinformation may be obtained priorto, during, or subsequent to the compliance
buy.

The final disposition of all items as destroyed, donated, provided to other authorities, or kept as
evidence.

See Handbook section 11.4 for information about Administrative Reviewfor Farmers and Farmers’
Markets.
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13 Miscellaneous

13.1 Confidentiality of Vendor Information

Confidential vendorinformationis any information thatindividually identifies avendor, except for the
typesof information listed below. Information that meets this definition is confidential whetheritis
obtaineddirectly fromthe vendor or from anothersource. Confidentiality protection extends to all
vendors, whetherthey are currently authorized or not.

Vendorinformation thatis not confidential:

e Vendor'sname.

e Vendor'saddress.

e Vendor’s phone number.

e Vendor'swebsite.

e Vendor’semail address.

e Vendor'sstore type.

e Vendor’sauthorization status.

e Aggregate datathat does not individually identify vendors.

e Use of case studies by the State agency for participantorvendortraining, aslongas any
identifyinginformation on individual vendorsis altered orremoved.

o Vendor-specificdatarequested by the vendoraboutthe vendor’s own operations.

e Definitionsused by the State agency forits peergroupings.

e Aggregate dataabout the numberof vendorsineach peergroup.

e Aggregate oranonymous price information to demonstrate that the State agency correctly
appliedits competitive price vendor selection criterion when it denied authorization to the
vendorapplicant.

o Ifvendor-specificprice informationis requested by the hearing officer, the State agency
may provide such information to the hearing officer, whois permitted toview
confidentialvendorinformation. FNS recommends that the State agencyfirst seek legal
counsel fromits General Counsel to determine what type of price informationis
appropriate for presentation during administrative reviews.

Information thatis confidential includes, butis notlimited to:

e Bankaccount information.

e Medical history.

e Personal correspondence.

e Religiousbeliefs.

e Peergroupassignments (avendormay only be giveninformation onits own assignment).
e Pricinginformation.

e WICredemptioninformation.

The State agency mustrestrict the use or disclosure of confidential vendorinformation to:
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e Peopledirectly connected with the administration or enforcement of the WIC Program or SNAP
that the State agency determines have aneedto know the information for purposes of these
programs. This may include:

o Personnel fromitslocal agencies.

o Personnel fromother WIC State and local agencies.

o Peoplewhoare investigating or prosecuting WIC or SNAP violations under federal,
State, or local law.

o Thosedirectly connected with the administration orenforcement of any federal or State
law or local law or ordinance.

=  Priorto releasingthe informationto one of these parties (otherthan a federal
agency), the State agency mustenterinto a written agreementwith the
requesting party specifying that such information may not be used or re-
disclosed, except for purposesdirectly connected to the administration or
enforcementof afederal, or State law.

e Avendorthatis subjecttoan adverse action, includingaclaim, to the extent thatthe
confidentialinformationis aboutthe vendorsubjectto the adverse actionandisrelatedtothe
adverse action.

e The State agency mustrestrict the use or disclosure of information about SNAP retailers
obtained from SNAP, includinginformation provided pursuant to Section 9(c) of the Food and
Nutrition Act of 2008 (7 U.S.C. 2018(c)) and 7 CFR 278.1(q), to persons directly connected with
the administration or enforcement of the WIC Program.

o Exceptions:Information thatis not confidential may be shared. Information thatis
confidentialmay be shared foradministration orenforcement purposes, as described
above.

e The State agency must provide the USDA and the Comptroller General of the United States
access to all WIC Program records, including confidentialvendorinformation (see 7 CFR
246.25(a)(4) for more information).

e Atthediscretion of the State agency, all authorized vendors and vendorapplicants may be given
information regarding vendor sanctions that have beenimposed.

o The State agency may disclose only the vendor’s name, address, length of the
disqualification oramount of the civil money penalty, and asummary of the reason(s)
for the sanction that are listed on the notice of adverse action.

o Thisinformation may be disclosed onlywhen all administrative and judicial reviews have
been exhausted, and the sanction has been upheld.

The reason for limitingthe use and disclosure of vendorinformationisto encourage vendors to provide
the information necessary to authorize and monitorvendors, to avoid sharing private vendor records
with their competitors, and to avoid compromising State agency investigative techniques.

13.1.1 Agreements

Written agreements between State orlocal agencies disclosing confidential information, and the public
organization that will receive the information, are required when confidentialinformationis shared.

Exceptions: Awrittenagreementis notrequired to share information with personnel of the State
agency’slocal agencies or with other WIC State and local agencies. Agreements are also notrequired
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wheninformationis disclosed to federal agencies responsible foradministrative orenforcement
activitiesrelated to WIC or SNAP.

If the State agency plansto disclose confidential vendorinformation onaregularbasis, the State agency
may enterinto a single written agreement thatgenerically covers the disclosure and use of confidential
vendorinformation forsuch activities. Individual agreements for each disclosure of information are not
necessary.

13.1.2 Conflicts with State Law

The State agency mustadhere to all federal regulations and policy governing the Program, including
confidentiality requirements. Confidential vendorinformation may not be shared as a part of any
freedom of information, open records request, orsimilar.

If a State’sinformation/records laws conflict with WIC confidentiality requirements, the State agency
must take whatever steps are necessary to modify or obtain an exception from the law. In some cases,
there may not be a conflict because the State law already provides WIC an exception from the disclosure
requirement.

13.1.3 Subpoenas and Search Warrants

The State agency may disclose confidentialvendorinformation pursuantto avalid subpoenaorsearch
warrant in accordance with the following procedures:

Subpoenaprocedures:

In determining how to respondto a subpoenaduces tecum (i.e., asubpoenafordocuments) orother
subpoenaforconfidential information, the State orlocal agency must use the following procedures:

1. Upon receivingthe subpoena, the local agency mustimmediately notify the State agency.
2. Consultwithlegal counselforthe State or local agency and determine whether the information

requested is confidential and, therefore, prohibited from being used ordisclosed as stated in the
subpoena.
3. Ifthe State orlocal agency determinesthat the informationis confidential and prohibited from
beingused ordisclosed as stated in the subpoena, it must attemptto quash the subpoena.
o Exception:Unlessthe State orlocal agency determines that disclosing the confidential
informationisinthe bestinterest of the Program.
o Thedetermination to disclose confidentialinformation without attempting to quash the
subpoenashould be made infrequently.
o Ifthe State or local agency seeks to quash the subpoenaordecidesthat disclosing the

confidentialinformationisinthe bestinterest of the Program, it mustinform the court
or the receiving party that thisinformationis confidential and seek to limit the
disclosure by:
= Providingonly the specificinformation requested in the subpoena, and no
furtherinformation.
= Limitingtothe greatest extent possiblethe publicaccesstothe confidential
information disclosed.

Search warrant procedures:
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In respondingto asearch warrant for confidentialinformation, the State orlocal agency must use the
following procedures:

Upon receiving the search warrant, the local agency mustimmediately notify the State agency.
Immediately notify legal counsel for the State orlocal agency.
Comply with the search warrant.

A wnN e

Inform the individual(s) serving the search warrant that the information being soughtis
confidentialand seek to limit the disclosure by:
o Providingonly the specificinformation requested in the search warrant and no other
information.
o Limiting, tothe greatest extent possible, publicaccess to the confidential information
disclosed.

13.2 Recordkeeping Requirements
13.2.1 State Agency Records

Each State and local agency must maintain full and complete records concerning Program operations.
These records must comply with 2 CFR part 200 and the following requirements:

Records mustinclude, butare not limited to, information related to:

e Financial operations.

e Fooddelivery methods.

e Foodinstrumentissuance and redemption.

e Equipmentpurchasesandinventory.

e Certification.

e Nutrition education, including breastfeeding promotion and support.
e Civilrights.

e Fairhearingprocedures.

Retention schedules:

e Allrecords mustbe retained foraminimum of 3 years following the date of submission of the
final expenditure reportforthe period to which the report pertains.

e Ifany litigation, claim, negotiation, audit or otheraction involving the records has been started
before the end of the 3 year period, the records must be kept until all issues are resolved, or
until the end of the regular 3 year period, whicheveris later.

e Recordsfor nonexpendable property acquiredin whole orin part with Program funds shall be
retained for 3 years afterits final disposition.

All records must be available during normal business hours for representatives of FNS and the
Comptroller General of the United States to inspect, audit, and copy. Any reports or other documents
resulting from the examination of such records thatare publicly released may notinclude confidential
applicant or participantinformation.

If FNS deems any Program records to be of historical interest, it may require the State orlocal agency to
forward those recordsto FNSwhenevereitheragency is disposing of them.
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13.2.2 Vendor Records

InitsVendor Agreement (see Handbook section 4.1for more information), the State agency must
require vendors toretain certain records and make them available to the WIC State agency, FNS, and
the Comptroller General of the United States, upon request.

These recordsinclude:

e Inventoryrecordsusedforfederal tax reporting purposes.
e AllProgramrelated records.
e Anyotherrecordsspecifiedinthe Vendor Agreement.

Foodinstruments and cash value vouchersinthe vendor’s possession must also be provided to the
above listed parties, uponrequest.

13.3 The Integrity Profile (TIP)

The State agency must submita summary of its vendor monitoring and investigations activities every
federal fiscal year. This summary must be submitted through TIP, whichis an online tool managed by
FNS, by February 1 of the followingfiscal year.

13.4 Conflict of Interest

The State agency must ensure that no conflict of interest exists—as defined by applicable State laws,
regulations, and policies—between the State agency and any vendor, farmer, farmers’ market, orhome
delivery contractor, orbetween any local agency and any vendor, farmer, farmers’ market, orhome
delivery contractorunderitsjurisdiction.

13.5 List of Infant Formula Providers

The State agency must notify vendors (through the vendoragreementand vendortraining, ata
minimum) that they may only purchase infantformulafrom a source included on the State agency’s list
of infantformula providers (orfrom a source on another State agency’s list, if the State agency permits
this). This notification must also inform vendors that they may only provide infant formulato
participants with food instruments (Fls) thatinclude that specificinfant formula.

The State agency must provide the list of infant formula providersin writing or by other effective means
to all authorized retail vendors at least once peryear. The list mustinclude the names and addresses of
infantformulawholesalers, distributors, and retailers licensed* in the State in accordance with State
law, and infant formula manufacturers registered with the Food and Drug Administration (FDA) that
provide infant formula.

The State agency may not exclude a State-licensed entity from the list except when:

e Specifically required orauthorized by State law orregulations.
e Theentitydoesnotcarry infantformula.

*If more than one type of license applies, the State agency may choose which one to use.
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13.6 Complaints

The State agency must have procedures to documentthe handling of complaints by participants,
parents or caretakers of infant or child participants, proxies, vendors, farmers, farmers’ market, home
delivery contractors, and direct distribution contractors.

13.7 Reciprocal SNAP Disqualification for WIC Program
Disqualifications

Disqualification from the WIC Program may resultin disqualification as a retailerin SNAP. This
disqualificationis not subjectto administrative orjudicial review under SNAP. A statement must be
included on all notifications forany violations subject to mandatory federal sanctions (see Handbook
Chapter9 formore information).
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13.8 Military Commissaries

FNS has a Memorandum of Understanding (MOU) with the Department of Defense regarding military
commissaries thatare WIC Program vendors. Underthe MOU, the State agency:

e May notconduct on-site monitoring reviews, compliance investigations and routine monitoring
of commissaries unless “uponinvitation by the constituted military authority.”
e |spermittedtoreview Flsand CVVssubmitted for redemption by commissary vendors before

payment.

o Ifthereare errors or omissions, payment may be denied until justification or correction
is provided by the commissary.

o Ifthe State agencyidentifiesapotential problem, itshould writeto the commanding
officerof the installation and request: repayment, investigation, or otherappropriate
action.

o The commandingofficer or designee must take necessary action and promptly reply to
the State agency, including making repayment, if appropriate.

o Ifthe State agencyis not satisfied, it should referthe case toits FNS regional office.

The number of commissary vendors may be subtracted from the State agency’s total numberof vendors
when calculating the 5 percent routine monitoringand complianceinvestigation requirements.

For more information and toview the MOU, see FNS Instruction 806-4R1: Food Delivery System: Military
Commissaries as WIC Program Vendors.

13.9 Suspensionand Debarment Procedures

See WIC Policy Memorandum 2014-5: Reporting Permanently Disqualified WIC-Only/Authorized Store
Owners to the System for Award Management (SAM).
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14 FNS Monitoring and Review

14.1 Management Evaluations

FNSwill assess each State agency through management evaluations (MEs). MEs will assess State
agencies’ adherence to Program rules and accomplishment of Program objectives. FNS will establish
standards and procedures to determinehow well Program objectives are being accomplished by State
agencies, and will implement sanction procedures as warranted by State agencies’ performance.

14.2 Corrective Action Plans

The State agency must submita corrective action plan, includingimplementation timeframes, within 60
days of receiptof an FNS managementevaluation report containing afinding that the State agency did
not comply with Program requirements.

If FNS determines that the State agency has failed to demonstrate an efficient and effective
administration of its Program, orto comply with its corrective action plan, without good cause, FNS may
withhold up to 100 percent of the State agency’s nutrition services and administration funds for that
year.

The State agency may appeal sanctionsimposed by FNS, in accordance with 7 CFR 246.22. Before
sanctions are carried out, these procedures must be followed:

e  FNSwill notify the Chief State Health Officer or equivalentin writing of the deficiencies found
and of FNS’sintention to withhold nutrition services and administration funds unless an
acceptable corrective action planis submitted by the State agency to FNS within 60 days after
mailing of notification.

o The State agency mustdevelop acorrective action plan with aschedule that specifies various
actionsto correct the deficiencies and prevent future recurrence.

e [fthe corrective action planisacceptable, FNS will notify the Chief State Health Officer, or
equivalent, in writing within 30 days of receipt of the plan. The letterapproving the corrective
action plan will:

o Describe the technical assistance thatis available to the State agency to correct the
deficiencies.

o Advise the Chief State Health Officer or equivalent of the sanctions to be imposedif the
corrective action planis not implemented accordingto the schedule setforthin the
approved plan.

e Afterthe State agency notifies FNS that corrective action has been taken, FNS will assess the
action, and, if necessary, will perform afollow-up review to determine if the noted deficiencies
have been corrected. FNS will then advise the State agency whetherthe actions taken were in
compliance with the corrective action plan, and whether the deficiency is resolved orif further
corrective actionis needed.

e [fan acceptable, corrective action planis not submitted within 60days, FNS may withhold
nutrition services and administration funds through areduction of the State agency’s Letter of
Creditor by assessinga claim against the State agency. FNS will notify the Chief State Health
Officer orequivalent of this action.
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e |fcompliance withacorrective actionisachieved before the end of the fiscal yearin which the
funds are withheld, the funds shall be restored to the State agency’s Letter of Credit. FNSis not
requiredto restore funds withheld if compliance is delayed until the subsequent fiscal year. If
the 60 day warning period endsinthe fourth quarter of a fiscal year, FNSmay elect notto
withhold funds untilthe nextfiscal year.

14.3 Claims against State Agencies

FNS may issue claims against WIC State agenciesin accordance with federal regulations. The State
agency will have afull opportunity to submit evidence, explanation orinformation concerning alleged
instances of noncompliance ordiversion before afinal determinationis made.

14.3.1 Fraud/Misuse

If FNS determines, through areview of the State agency’s reports, program or financial analysis,
monitoring, audit, orotherwise, that any Program funds provided to a State agency for supplemental
foods or nutrition services and administration (NSA) purposes were, through State orlocal agency
negligenceorfraud, misused orotherwisediverted from Program purposes, aformal claim will be
assessed by FNS against the State agency.

The State agency must pay to FNS:

e Asumequaltothe amountof the NSAfunds or the value of supplemental foods, food
instruments, or cash value vouchers misused, diverted, or lost.

The State agency has 30 days to either:

e Paythedebtinfull.
e Contact FNSto reach a mutually acceptable repayment plan forthe billed amount.

14.3.2 Loss/Theft/Embezzlement

If FNS determines thatany part of the Program funds received by a State agency; or supplementalfoods,
eitherpurchased ordonated commodities; orfood instruments or cash value vouchers, were lostas a
result of theft, embezzlement, or unexplained causes, the State agency will, on demand by FNS, pay to
FNSa sumequal to the amount of the money orthe value of the supplemental foods, food instruments,
or cash value vouchers lost.

14.3.3 Improper Disposition

FNSwill establish a claim against any State agency that has not accounted for the disposition of all
redeemed Fland CVVsthat cannot be matched againstvalid enrollmentand issuance records, including
cases that may involve fraud, unless the State agency has demonstrated to the satisfaction of FNS that it
has made:

e Everyreasonable efforttocomply with this requirement.
e |dentifiedthe reasonsforitsinability to accountforthe disposition of each redeemed Fl or cash

value voucher; and
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e Providedassurance thatit will take appropriate actions toimprove its procedures.

14.3.4 Failure to Achieve Above-50-Percent Vendor Cost Neutrality

If FNS determines that a State agency has failed to ensure above-50-percent (A50) vendor cost
neutrality, it will establish a claim against the State agency to recover excess food funds expended and
will require remedial action.

14.3.5 Interest

If an agreementcannot be reached with the State agency for payment of its debts or to offset debtson
its current Letter of Credit within 30 days from the date of the first demand letter from FNS, FNS will
assess an interest (late) charge against the State agency.

Interest will beginto accrue on the 31st day afterthe date of the first demand letter, bill orclaim.
Interest will be computed monthly onany unpaid balance as long as the debt exists. From non-federal
sources, the State agency must provide the funds necessary to maintain Program operations at the grant
level authorized by FNS.

14.3.6 Penalties

In accordance with the National School Lunch Act (42 U.S.C. 1786), anyone who embezzles, willfully
misapplies, steals or obtains by fraud any funds, assets or property provided undersection 17 of the
Child Nutrition Act of 1966, as amended, whether received directly orindirectly from USDA, or whoever
receives, conceals orretains such funds, assets or property for his or herowninterest, knowingsuch
funds, assets or property have been stolen, willfully misapplied or obtained by fraud will be fined up to
$25,000 or imprisoned upto5 years, or both. If such funds are valued as less than $100, the responsible
party will be fined not more than $1,000 or imprisoned up to 1 year, or both.
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15 State Plan Requirements

The following State Plan requirements relate to Vendor Management, Food Delivery, and the State
agency Staffing Plan.

The State agency must provide adescription of the food delivery method it operates, including:

EBT implementation: An outline of the State agency’s goals and objectives forimproving Program
operations, toinclude EBTand/or EBT implementation.

Type of system/method: All food delivery systems/methodsin use within the State agency’s
jurisdiction.

Vendor limiting and selection criteria: If used by the State agency and the vendor selection criteria
established by the State agency, consistent with 7CFR 246.12(g)(3) and (g)(4).

A sample vendor, farmer and/or farmers’ market, if applicable, agreement: The sample vendor
agreement mustinclude the sanction schedule, the process for notification of violations in accordance
with 7 CFR 246.12(1)(3), and the State agency’s policies and procedures onincentive items in accordance
with 7 CFR 246.12(g)(3)(iv), which may be incorporated as attachments or through citations to the
regulationsif the sanction schedule, the process for notification of violations, or policies onincentive
itemsare in the State agency’s regulations. State agenciesthatintend to delegate signing of vendor,
farmerand/orfarmers’ marketagreementstolocal agencies must describe the State agency supervision
and instruction that will be provided to ensure the uniformity and quality of local agency activities.

Vendor monitoring: The system for monitoringvendorsto ensure compliance and prevent fraud,
waste, and program noncompliance, and the State agency’s plans forimprovementinthe comingyearin
accordance with 7 CFR 246.12(j). The State agency must alsoinclude the criteriait will use to determine
which vendors will receive routine monitoring visits. State agencies thatintend to delegate any aspect of
vendor monitoring responsibilities to alocal agency or contractor must describe the State agency
supervisionand instruction that will be provided to ensure the uniformity and quality of vendor
monitoring.

Farmer monitoring: The system for monitoringfarmersand farmer’s markets withinits jurisdiction, for
compliance with Program requirements.

Options regarding trafficking convictions of vendors: The option exercised by the State to sanction
vendors.

Food instruments and cash value vouchers: Afacsimile of the Fland cash value voucher, if used, and a
description of the system the State agency will use to account for the disposition of Fl and cash value
vouchers.

Names of contractors: The names of companies, excluding authorized vendors, with whom the State
agency has contracted to participate inthe operation of the food delivery method.

Food instrument and cash value voucher security: A description of the State agency’s system for
ensuringfoodinstrumentand cash value vouchersecurity.
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Participant access determination criteria: A description of the State agency’s participant access
determination criteria consistent with 7CFR 246.12(1)(8).

Mobile stores: The special needs necessitating the authorization of mobilestores, if the State agency
choosestoauthorize such stores.

Vendor cost containment: A description of the State agency’s vendor peer group system, competitive
price criteria, and allowable reimbursement levels that demonstrates that the State agencyisin
compliance with the cost containment provisions; information on non-profit ASOvendors that the State
agency has exempted from competitive price criteria and allowable reimbursement levels; a justification
and documentation supporting the State agency’s request foran exemption fromthe vendor peer group
requirement, if applicable; and, if the State agency authorizes A5S0vendors, information required by FNS
to determine whether the State agency’s vendor cost containment system meets the stated
requirements.

List of infant formulawholesalers, distributors, and retailers: The State agency must provide alistin
writing or by othereffective meansto all authorized WICretail vendors of the names and addresses of
infantformulawholesalers, distributors, and retailers licensed in the State in accordance with State law,
and infant formula manufacturers registered with the Food and Drug Administration (FDA) that provide
infantformulaonat leastan annual basis. The vendor may provide only the authorized infantformula,
whichthe vendorhas obtained froma source included on the list, to participants in exchange forfood
instruments specifyinginfant formula.

Replacement of EBT cards: A description of how the State agency will replace lost, stolen, ordamaged
EBT cards and transferthe associated benefits within 7business days.

EBT customer service standards: A description of the procedures established by the State agency to
provide customerservice during nonbusiness hours that enable participants or proxiestoreportalost,
stolen, ordamaged card, report other card or benefitissues, receive information on the EBT food
balance and receive the current benefitend date. The procedures shall address how the State agency
will respondtoreports of a lost, stolen, ordamaged card within one business day of the date of report.

Vendor authorization for participant access: The State agency’s procedures foracceptingand
processing vendor applications outside of its established timeframes, if the State agency determines
there otherwise will be inadequate participant accesstothe WIC Program.

Administrative appeal procedures: A copy of the State agency’s administrative appeal procedures for
local agencies, food vendors, farmers and farmers’ markets.

Until operating EBT statewide: The State agency will provide an outline of the EBT implementation
goalsand objectives to demonstrate the State agency’s progress toward statewide EBTimplementation.
If operating EBT statewide, the State agency will provide any information on future EBT changes and
procurement updates affecting present operations and otherinformation the Secretary may require.
The State agency will be responsiblefor EBT coordination and management.
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Appendix A Glossary

Above-50-percent (A50) Vendors: Vendorsthat derive more than 50 percent of theirannual food sales
revenue from Women, Infants, and Children (WIC)food instruments, and new vendor applicants
expected to meetthis criterion under guidelines approved by the Food and Nutrition Services (FNS).

Authorized supplemental foods: Foods authorized by a State or local agency forissuance to a particular
participant. These foods are authorized to be obtained with afood instrument or cash value voucher.

Breastfeeding: Practice of feedingamother’s breast milk to herinfant(s) on average of atleastonce a
day.

Cash Value Voucher (CVV): Fixed dollaramount check, voucher, electronic benefit transfer (EBT) card
or otherdocument, whichis used by a participant to obtain authorized fruits and vegetables. Thisis also
known as cash value benefit (CVB) inan EBT environment.

Certification: Implementation of criteriaand procedures to assess and documenteach applicant’s
eligibility forthe Program.

Clinic: A facility where applicants are certified.

Compliance buy: Covert, onsite investigationin which arepresentative of the Program posesasa
participant, parent or caretakerof an infant or child participant, or proxy, transacts one or more food
instruments or cash value vouchers, and does notreveal during the visit that he or she is a program
representative.

Confidentiality of vendorinformation: Anyinformationaboutavendor(whetheritisobtainedfrom
the vendoror anothersource) thatindividually identifies the vendor, exceptforvendor’s name, address,
telephonenumber, website/email address, store type, and authorization status.

Contract brand infant formula: All of the milk-based infantformulasissued by a State agency that are
produced by the manufacturerthat was awarded the milk-based contract are considered contract brand
infant formulas. Similarly, all of the soy-based infant formulasissued by a State agency that are
produced by the manufacturerthat was awarded the soy-based contract are also considered to be
contract brand infantformulas. Contract brand infantformulasalsoincludeall infant formulas (except
exemptinfantformulas) introduced after the contractis awarded.

Cost containment measure: Competitive bidding, rebate, directdistribution, orhome delivery system
implemented by a State agency as described inits approved State Plan of operation and administration.

Days: Calendardays.
Department: The U.S. Department of Agriculture.

Discount: A benefitthatprovidesProgramfoodsto participantsthe amountof the price reduction or
other price concession provided by the manufacturerorsupplierof the particularfood product.

Disqualification: Disqualification referstothe act of endingthe Program participation of a participant,
authorized food vendor, orauthorized State orlocal agency, whetheras a punitive sanction or for
administrativereasons.
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Documentation: Documentation refers to vendordocuments, which provide official information or
evidence orthatservesasa record. Documentation helps to substantiate statements made by avendor.

Educational Buy: Anovertbuy conducted forthe educational benefit of the store and cashiers.

Electronic Benefit Transfer (EBT): Method that permits electronicaccessto WIC food benefits usinga
card or otheraccess device approved by FNS.

Electronic Benefit Transfer (EBT) Capable: A WIC vendorthat demonstratesthatits cash register
system or payment device can accurately and securely obtain WICfood balances associated with an EBT
card, maintain the necessary files such as the authorized product list, hot card file and claim file, and
successfully complete WICEBT purchases.

Electronicsignature: An electronicsound, symbol, or process, attached to or associated with an
application orotherrecord and executed and oradopted by a person with the intent to sign the record.

Exempt infantformula: An infantformulathat meetsthe requirementsforanexemptinfantformula
undersection 412(h) of the Federal Food, Drug, and CosmeticAct (21 U.S.C. 350a(h)) and the regulations
at 21 CFR 106 and 107.

Farmer: Anindividual authorized by a State agency to sell eligiblefruits and vegetables to participants
at a farmers’ market orroadside stand. Individuals, who exclusively sell produce grown by someone
else, such aswholesale distributors, cannot be authorized.

Farmers’ market: An association of local farmers who assemble atadefined location forthe purpose of
selling their produce directly to consumers.

First date of use: The firstdate on which the food instrument or cash value voucher may be usedto
obtain supplemental foods.

Fiscal year: The period of 12 calendar months beginning October 1 of any calendaryearand ending
September30of the following calendaryear.

Food and Nutrition Service (FNS) of the U.S. Department of Agriculture: FNS worksto reduce hunger
and food insecurity through the administration of 15 federal nutrition assistance programsincluding
WIC, Supplemental Nutrition Assistance Program (SNAP), and school meals.

Food costs: Costsassociated with supplementalfoods.

Food delivery system/method: The method used by State and local agencies to provide supplemental
foodsto participants. There are fourtypes of food delivery systems/methods: Retail, Home Delivery,
Direct Distribution, and EBT.

Food Instrument: A voucher, check, electronicbenefit transfer card (EBT), coupon or other document,
used by a participantto obtain supplemental foods.

Food sales: Sales of all Supplemental Nutrition Assistance Program (SNAP) eligible foods intended for
home preparation and consumption, including meat, fish, and poultry; bread and cereal products; dairy
products; fruits and vegetables. Food items such as condiments and spices, coffee, tea, cocoa, and
carbonated and noncarbonated drinks may be included in food sales when offered for sale along with

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
incorporated into a contract. USDA may not cite, use, or rely on any guidance that is not available
through their guidance portal, except to establish historical facts.



foodsinthe categoriesidentified above. Food sales do notinclude sales of any items that cannot be
purchased with SNAP (also known as food stamps) benefits, such as hot foods or food that will be eaten
inthe store.

Full nutrition benefit: The minimum amount of reconstituted fluid ounces of liquid concentrate infant
formulaas specifiedin Table 1of 7 CFR 246.10(e)(9) for each food package category and infant feeding
variation (e.g., Food Package IA fully formulafed, IA-FF).

High-riskvendor: A vendoridentified as havinga high probability of committing avendorviolation
through application of the criteria established in 7 CFR 246.12(j)(3) and any additional criteria
established by the State agency.

Home food delivery contractor: A sole proprietorship, partnership, cooperativeassociation,
corporation, or other business entity that contracts with a State agency to deliver authorized
supplemental foods to the residences of participants underahome delivery system.

Infant formula: Referstoafoodthat meetsthe definition of aninfantformulainsection 201(z) of the
Federal Food, Drug, and CosmeticAct (21 U.S.C. 321(z)) and that meets the requirementsforaninfant
formulaunderSection 412 of the Federal Food, Drug, and CosmeticAct (21 U.S.C. 350a) and the
regulationsat21 CFR 106 and 107. Otherinfantformuladefinitionsinclude the following:
e Contract Brand Infant Formula: Allinfantformulas (except exemptinfant formulas) produced by
the manufacturerawarded the infantformula cost containment contract;
e ExemptiInfantFormula: Aninfantformulathat meetsthe requirementsforanexemptinfant
formulaundersection 412(h) of the Federal Food, Drug, and CosmeticAct (21 U.S.C. 350a(h))
and the regulations at 21 CFR parts 106 and 107
e Non-contract Brand Infant Formula: Allinfantformula, includingexemptinfantformulathatis
not covered by an infant formula cost containment contract awarded by that State agency; and
e Primary Contract Infant Formula: The specificinfantformulaforwhich manufacturers submita
bid to a State.

Inventory audit: The examination of food invoices orother proofs of purchase to determine whethera
vendor has purchased sufficient quantities of supplemental foods to provide participants with the
guantities specified on food instruments redeemed by the vendor duringagiven period of time.

Last date of use: The date on whichthe foodinstrument (Fl) or cash value voucher (CVV) may be used
to obtain authorized supplementalfoods. This date must be aminimum of 30 days from the first date on
which it may be used, except forthe participant’s first month of issuance, when it may be the end of the
month or cycle for which the Fl or CVVisvalid. All Flor CVV may be printed with anotice thatthe
participant must transact them within aspecified number of days after the first date on which the food
instrumentorcash value voucher may be used.

Local agency: (a) A publicorprivate, nonprofit health orhuman service agency which provides health
services, eitherdirectly orthrough contract; (b) an Indian Health Service (IHS) service unit; (c) an Indian
tribe, band or group recognized by the Department of the Interior which operates a health clinicoris
provided health services by an IHS service unit; or (d) an intertribal council orgroup that is an authorized
representative of Indian tribes, bands or groups recognized by the Department of the Interior, which
operatesa healthclinicoris provided health services by an IHS service unit.
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Nonprofitagency: A private agencythatis exemptfromincome tax underthe Internal Revenue Code of
1954, as amended.

Multi-function equipment: Point-of-sale equipment obtained by a WIC vendorthrough commercial
suppliers and capable of supporting WICEBT and other paymenttendertypes.

Partially redeemed food instrument (Fl): AnFl thatisredeemed forlessthan all of the supplemental
foodsauthorized forthatFl.

Participant access determination criteria: Criteria defined by the State agency used to assess whether
WIC participants have adequate access to WIC authorized vendors. To make this determination, the
State agency must consider the availability of otherauthorized vendorsinthe same areaas a given
vendor/vendorapplicant and take into account any geographicbarriers to using such vendors.

Participants: Pregnantwomen, breastfeedingwomen, postpartum women, infantsand childrenwho
are receiving supplemental foods or food instruments or cash value vouchers underthe Program, and
the breastfedinfants of participant breastfeeding women.

Participant violation: Any deliberate action of a participant, parentor caretaker of an infant or child
participant, or proxy that violates federal or State statutes, regulations, policies, or procedures
governingthe Program. Participantviolationsinclude, butare notlimited to, deliberately making false or
misleading statements or deliberately misrepresenting, concealing, or withholding facts, to obtain
benefits; selling or offering to sell WIC benefits, including cash value vouchers, food instruments, EBT
cards, or supplemental foodsin person, in print, oronline; exchanging or attempting to exchange WIC
benefits,including cash value vouchers, food instruments, EBT cards, or supplemental foods for cash,
credit, services, non-food items, or unauthorized food items, including supplemental foods in excess of
those listed on the participant’s food instrument; threatening to harm or physically harming clinic,
farmer, or vendor staff; and dual participation.

Price adjustment: An adjustment made by the State agency, inaccordance with the vendoragreement,
to the purchase price on a food instrument afterithas been submitted by avendorforredemptionto
ensure thatthe paymentto the vendorforthe food instrument complies with the State agency’s price
limitations.

Program: The Special Supplemental Nutrition Program for Women, Infants and Children (WIC)
authorized by section 17 of the Child Nutrition Act of 1966, as amended.

Proxy: Any persondesignated by awoman participant, orby a parentor caretaker of an infant or child
participant, to obtain and transact Flor CVV or to obtain supplemental foods on behalf of a participant.
The proxy must be designated consistent with the State agency’s procedures. Parents or caretakers
applyingon behalf of child and infant participants are not proxies.

Purchase price: The space usedto enterthe purchase price. With EBT, the purchase price is the sum of
the item prices of each food itemina purchase.

Redemption period: The date by which the vendor must submitthe Fl or CVV for redemption. This date
must be nomore than 60 daysfromthe first date on which the food instrumentorcash value voucher
may be used. If the date is fewerthan 60 days, then the State agency must ensure that the allotted time
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provides the vendor sufficient time to submit the food instrument or cash value voucherforredemption
withoutundue burden.

Routine monitoring: Overt, on-site monitoring during which program representatives identify
themselvestovendorpersonnel.

Serial number: A unique and sequential serialnumberthatappearsona food instrument.

Single-function equipment: Point-of-sale equipment, such as barcode scanners, card readers, PIN pads
and printers provided to an authorized WICvendorsolely for use with the WIC Program.

Sign or signature: A handwritten signature on paperoran electronicsignature. If the State agency
choosesto use electronicsignatures, the State agency must ensure the reliability and integrity of the
technology used and the security and confidentiality of electronicsignatures collected in accordance
with sound management practices, and applicable federallaw and policy, and the confidentiality
requirements.

The Special Supplemental Nutrition Program for Women, Infants, and Children (WIC): Authorized by
section 17 of the Child Nutrition Act of 1966, 42 U.S.C. 1786, WIC provides federal grants to States.
These grants are used for supplemental foods, health care referrals, and nutrition education for low-
income pregnant, breastfeeding, and non-breastfeeding postpartum women, and to infants and children
up to age 5 who are found to be at nutritional risk.

Splittender transactions: Splittendertransactionsallow the participant, authorized representative or
proxy to pay the difference when afruitand vegetable purchase exceeds the value of the cash value
vouchers.

State: Any of the 50 States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, orthe Commonwealth of the Northern Mariana Islands.

State agency: The health department or comparable agency of each State; an Indian tribe, band or
group recognized by the Department of the Interior; anintertribal council or group whichisan
authorized representative of Indian tribes, bands or groups recognized by the Department of the
Interiorand which has an ongoingrelationship with such tribes, bands or groups for other purposesand
has contracted with themto administer the Program; orthe appropriate area office of the IHS.

State Plan: A Program operation and administration thatdescribes the strategy in which the State
agencyintendstoimplementand operate all aspects of Program administration withinits jurisdiction.

Statewide EBT: The stage inthe EBT implementation process when the State agency has converted all
WIC clinicstoan EBT delivery method and all authorized vendors are capable of transacting EBT
purchases.

Supplemental foods: Supplemental foods containing nutrients determined by nutritional research to be
lackingin the diets of pregnant, breastfeeding and postpartum women, infants, and children, and foods
that promote the health of the population served by the WIC Program as indicated by relevant nutrition
science, publichealth concerns, and cultural eating patterns.
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Supplemental Nutrition Assistance Program (SNAP): The program authorized by the Food and
Nutrition Act of 2008 (7 U.S.C. 2011, et. seq.), inwhich eligible households receive benefits that can be
usedto purchase food items from authorized retail stores and farmers’ markets.

Vendor: Asole proprietorship, partnership, cooperative association, corporation, or otherbusiness
entity operating one or more stores authorized by the State agency to provide authorized supplemental
foodsto participants underaretail food delivery system. Each store operated by a business entity
constitutes aseparate vendorand must be authorized separately from other stores operated by the
business entity. Each store must have a single, fixed location, except when the authorization of mobile
storesisnecessaryto meetthe special needs described in the State agency’s State Plan.

Othervendordefinitionsinclude the following:

e Vendorauthorization: The process by which the State agency assesses, selects, and entersinto
agreements with stores thatapply orsubsequently reapply to be authorized as vendors;

e Vendorlimitingcriteria: Vendorlimitingcriteriameans criteria established by the State agency
to determine the maximum numberand distribution of vendorsitauthorizes.

e Vendorovercharge: Occurs whena vendorintentionally orunintentionally charges a State
agency more for authorized supplemental foods thanis permitted underthe vendoragreement.
Itisnot a vendorovercharge when avendorsubmits afoodinstrumentforredemption and the
State agency makes a price adjustmentto the food instrument.

e Vendorpeergroup system: A classification of authorized vendorsinto groups based on
common characteristics or criteria that affect food prices, forthe purpose of applying
appropriate competitive price criteriato vendors atauthorization and limiting payments for
food to competitivelevels.

e VendorSelectionCriteria: Vendorselection criteria means the criteria established by the State
agency to selectindividual vendors forauthorization consistent with the requirementsin 7 CFR
246.12(g)(3) and (g)(4).

e VendorViolation: Vendorviolationreferstoanyintentionalorunintentionalaction of a
vendor’s current owners, officers, managers, agents, oremployees (with or without the
knowledge of management) that violates the vendor agreement, or federal or State statutes,
regulations, policies, or procedures governing the Program.
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Appendix B WIC Acronyms

A50 Above-50-Percent Vendor

APD Advance Planning Document

CFR Code of Federal Regulations

CMP Civil Money Penalty

CPSC Competitive Price Selection Criteria

Ccvv Cash Value Voucher

CVB Cash Value Benefit

DQ Disqualification

EBT Electronic Benefit Transfer

FDA Food and Drug Administration

FI Food Instrument

FMNP Farmers’ Market Nutrition Program

FNS Food and Nutrition Service

HRV High Risk Vendor

IHS Indian Health Service

ITO Indian Tribal Organization

MARL Maximum Allowable Reimbursement Level
MOU Memorandum of Understanding

MSR Minimum Stocking Requirement

NSA Nutrition Services and Administration
NUPC National Universal Product Code

PAN Primary Account Number

PAPD Planning Advance Planning Document

POS Point of Sale

SAM System for Award Management

SNAP Supplemental Nutrition Assistance Program
TIP The Integrity Profile

USDA United States Department of Agriculture
WIC Special Supplemental Nutrition Program for Women, Infants and Children
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Appendix C Selected Regulation Citations

Regulatory Citation

(7 CFR) Content Section
246.12(b) Food Delivery Methods 2
246.12(a) Management 2.1
246.12)(h)(1)(ii);
246.12(i)(1); Delegation of Vendor Management Related Activities 211
246.12(j)(1)

Issuance of Supplemental Foods, Food Instruments and Cash Value
246.12(c) 22

Vouchers
246.12(p) Fl and CVV Security 2211
246.12(q) Fl and CVV Disposition 2212
246.12(m) Home Delivery 2.3
246.12(n) Direct Distribution 2.4
246.12(f-1) Retail 25
246.7(f)(2)(iv) Issuanceof FIs and CVVs in Retail 251
246.12(f) Additional Requirements for FIs and CVVs in Retail 251.1
22::.1122(%2(53))(\””); Redemption Procedures in Retail Food Delivery Systems 252
WPM 2014-3 Vendor Discounts and Incentives 253
246.12(a) Electronic Benefit Transfer 26
246.12(h)(3)0oxvii); EBT Minimum Lane Coverage 2.6.1
246.12(2)(2)
22::'1122(22;()3)“); EBT Costs and Fees 262
246.12(aa)(3)(i) Third-Party Processing Costs and Fees 2621
246.12(aa)(3)(ii) Interchange Fees 2622
246.12(aa)(4)(i) Ongoing maintenanceand operational costs 26.2.3
246.12(y) EBT Management and Reporting 26.4
246.12(bb) EBT Technical Standards and Requirements 2.65.1
246.12(bb)(3) EBT Customer Service Standards 2652
246.12(cc) National Universal Product Code Database 26.53
246.12(w)(2) Exemptions from the EBT Mandate 2654
246.12(g) Vendor Authorization 3
246.12(g)(8) General Vendor Application/Authorization Requirements 3.1
246.12(g)(2) Limiting Criteria 3.2
246.12(g)(3) Vendor Selection Criteria 33
246.12(g)(3) Federally Mandated Selection Criteria 3.3.1
;jgiézﬁ))(é))((ll)l’)(m Minimum Variety and Quantity of Supplemental Foods 33.1.1
246.12(g)(3)(ii) Business Integrity 3312
246.12(g)(3)(iii) Current SNAP Disqualification or Civil Money Penalty for Hardship 33.13
246.12(g)(4) Competitive Price 33.1.4
Vzvﬁ\)llzz(()gl)l(f;(lv” Incentive Items 3.3.1.5
246.12(aa)(4)(ii) EBT Capability 33.1.6
246.12(g)(3) State Agency Imposed Selection Criteria 33.2
246.12(g)(3) ParticipantAccess Considerations 3.3.3
246.12(h) Vendor Agreements a
246.12(h)(3) Vendor Agreement Provisions 41
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Regulatory Citation

(7 CFR) Content Section
246.12(h)(4-8) Additional Agreement Requirements 42
246.12(g)(3)(xvii) Terminating Vendor Agreements 43
246.12(i) Vendor Training 5
246.12(i) Interactive Training 51
246.4(a)(14)(xvi) Vendor Cost Containment 6
246.12(j) High Risk Vendor Identification System 7
246.12(j) Monitoring & Investigations 8
246.12(1) SANCTIONS 9
246.12(1)(1-2) Vendor Sanctions 91
246.12(1)(2)(ix) ParticipantAccess Determination 9.1.1
246.4(a)(14)(xix); Pattern of Violations 9.1.2
246.12(1)(2)(i)

246.12(1)(3) Notification of Violations 9.13
246.12(1)(1) Mandatory Federal Vendor Sanctions 9.1.4
246.12(1)(1)(i) Permanent disqualification 91.4.1
246.212(1)(2)(ii) Six year disqualification 91.4.2
246.12(1)(2)(iii) Three year disqualification 9.1.4.3
246.12(1)(1)(iv) One year disqualification 9.1.4.4
246.12(1)(1)(v) Second mandatory sanction 9.1.4.5
246.12(1)(1)(vi) Third or subsequent mandatory sanction 9.1.46
246.12(1)(1)(vii) Disqualification based on a SNAP disqualification or CMP for hardship 9.1.4.7
246.12(1)(2) State Agency Vendor Sanctions 915
246.12(1)(1)(x) Civil Money Penalties 916
246.12(1)(1)(x) Calculatinga CMP 9.16.1
246.12(u) ParticipantSanctions 9.2
246.12(k) Vendor Claims 10
246.18 Administrative Review 11
246.18(a)(1)(i) Adverse Actions Subject to Full Administrative Review 111
246.18(a)(1)(ii) Adverse Actions Subject to Abbreviated Administrative Review 11.2
246.18(a)(1)(iii) Actions Not Subject to Review 11.3
246.12(v)(6) Farmers and Farmers’ Markets 114
246. 18(a)(4)(ii) Administrative Review Procedures 11.5
246.18(b)(1) Notification of Adverse Action 11.5.1
246.12(1)(3) Notification to Vendors 115.1.1
246.12(1)(1)(xi) Notification to FNS 11.5.1.2
246.18(b) Full Administrative Review Procedures 11.5.2
246.18(c) Abbreviated Administrative Review Procedures 11.5.3
246.12(v) Farmers And Farmers’ Markets 12
246.12(v) Authorization of Farmers and Farmers’ Markets 12.1
246.12(v)(1) Farmer and Farmers’ Market Agreements 12.2
246.12(v)(1) Farmer and Farmers’ Market Agreement Provisions 12.2.1
246.12(v)(8) Monitoring Farmers and Farmers’ Markets 123
246.26 Miscellaneous 13
246.26(e) Confidentiality of Vendor Information 13.1
246.26(h)(3) Agreements 13.1.1
246.26 (i) Subpoenas and Search Warrants 13.1.3
246.25 Recordkeeping Requirements 13.2
246.25 State Agency Records 13.2.1
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Regulatory Citation

(7 CFR) Content Section
246.12(h)(3)(xvi) Vendor Records 13.2.2
246.12(h)(3) (xx) Conflictof Interest 134
246.12(g)(10) Listof Infant Formula Providers 13.5
246.12(0) Complaints 13.6
246.12(h)(3)(xxvi) Reciprocal SNAP Disqualification for WIC Program Disqualifications 13.7
FNS Instruction 806-4 Military Commissaries 13.8
246.3(b); WPM 2014-5 Suspensionand Debarment Procedures 13.9
246.19 FNS Monitoring And Review 14
246.19(a)(1) Management Evaluations 14.1
246.19(a)(2) Corrective Action Plans 14.2
246.23(a) Claims against State Agencies 143
246.23(a) Fraud/Misuse 1431
246.23(a)(2) Loss/Theft/Embezzlement 1432
246.23(a)(4) Improper Disposition 1433
246.12(g)(4)(i)(D) Failureto Achieve Above-50-Percent Vendor Cost Neutrality 14.3.4
246.23(b) Interest 1435
246.23(d) Penalties 1436
246.4 State Plan Requirements 15
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USDA
O

United States February 7,2014
Department of

Agriculture  SUBJECT:  WIC Policy Memorandum #2014-3
Food and Vendor Management: Incentive Items, Vendor Discounts and Coupons
Nutrition
Service TO: Special Nutrition Program Directors
All Regions
3101 Park
Center Drive .
Alexandria, VA WIC State Agency Directors
22302-1500 All State Agencies

I. Introduction

The purpose of this memorandum is to provide comprehensive guidance to Special
Supplemental Nutrition Program for Women, Infants and Children (WIC) State agencies
regarding WIC-authorized vendors’ in-store promotions. Approaches to marketing and in-
store promotions that have been embraced by vendors must be carefully managed in order to
ensure that the WIC Program continues to achieve the highest possible level of program
integrity. For the purpose of this memorandum, in-store promotions include the provision of
incentive items, as well as the use of vendor discounts and coupons. This guidance
represents a compilation of relevant WIC regulatory provisions, previously-issued policy and
guidance, and clarifications on aspects of these policies that have prompted recent questions.

This memorandum supersedes the following WIC memoranda:
e  WIC Policy Memorandum 2012-3: Vendors Offering Incentive Items to WIC
Participants
e  WIC Policy Memorandum dated May 22, 1990: Sales Tax on Manufacturer’s
Discount Coupons
e WIC Policy Memorandum dated June 6, 1988: Use of Manufacturers’ Specials When
Purchasing WIC Foods

I1. Definitions
Definitions of terms that are used throughout this memorandum are provided below.

Above-50-percent (A50) vendor: a vendor that derives more than 50 percent of its total
annual food sales revenue from WIC food instruments, and new vendor applicants expected
to meet this criterion under guidelines approved by the Food and Nutrition Service (FNS)

Coupon. a digital or printed voucher that allows a customer to receive a product at a reduced
price or at a higher quantity; coupons may be provided to customers by vendors,
manufacturers or other entities
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In-store promotion. a sales promotion in which a vendor may offer incentive items, vendor
discounts or coupons in order to increase sales of certain items or to encourage customer
loyalty to the vendor

Incentive item: an item or service provided by a vendor to attract customers or encourage
customer loyalty

Mixed basket transaction: a WIC electronic benefits transfer (EBT) transaction that includes
WIC and non-WIC items and, therefore, requires more than one tender type; see attachment
for information pertaining specifically to discounts in mixed basket transactions

Regular (non-A50) vendor: a vendor that does not derive more than 50 percent of its total
annual food sales revenue from WIC food instruments; a vendor that is not an above-50-
percent vendor

Vendor discount: an in-store promotion that reduces the price or increases the quantity of a
given product; a vendor discount could also result from the use of a coupon

III. Equitable Treatment

Section 246.12(h)(3)(iii) of the Federal WIC Regulations requires WIC-authorized vendors
to offer WIC Program participants, parents or caretakers of infant and child participants, and
proxies the same courtesies that are offered to other (non-WIC) customers.

WIC-authorized vendors may not treat WIC customers differently from non-WIC customers
by excluding them from in-store promotions—this includes disallowing the use of coupons or
other vendor discounts in WIC transactions that are allowed in non-WIC transactions.
Similarly, WIC-authorized vendors may not treat WIC customers differently by offering
them incentive items, vendor discounts, coupons or other promotions that are not offered to
non-WIC customers.

Failure to provide the same courtesies to WIC participants, as outlined above, is a violation
of Federal WIC Regulations, thereby constituting a vendor violation. State agencies should
ensure that WIC-authorized vendors are aware of this requirement and should include a
provision outlining the requirement for equitable treatment of WIC participants in their
vendor agreements. The consequences of noncompliance with this requirement should be
included in State agencies’ sanction schedules, as applicable.

IV. In-Store Promotions and Regular (Non-AS50) Vendors
As stated in the “Equitable Treatment” section of this memorandum, the Federal WIC
Regulations require that WIC-authorized vendors treat program participants with the same
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courtesies as other customers with respect to both food prices and services. Allowing
participants to take advantage of in-store promotions, such as those outlined below in the
“Vendor Discounts by Type” section of this memorandum, is consistent with this policy.

Additionally, allowing WIC participants to use vendor discounts in WIC purchases reinforces
wise food purchasing practices, which is a goal of WIC nutrition education. Many State
agencies have encouraged the use of coupons and other vendor discounts through their
nutrition education programs in order to reach this goal and/or to reduce Program costs.

State agencies should ensure that participants are well-informed about the use of different
types of in-store promotions and coupons so that both participants and the WIC Program are
able to achieve the maximum benefit from such offers. State agencies should also ensure that
both participants and vendors understand the temporary nature of some offers in order to
reduce confusion at the point of sale.

Additional information regarding in-store promotions and regular vendors is outlined in the
sections below.

A) Vendor Discounts by Type

Vendor discounts generally provide either a greater quantity (quantity discount) of, or
a lower price (price discount) for, a food item. To be consistent with WIC’s equitable
treatment policy, State agencies should have policies in place that allow for the use of
in-store promotions as well as manufacturers’ coupons.

The most common types of vendor discounts are described below. WIC State
agencies that are in the process of developing EBT systems can find technical
information regarding these vendor discounts in the EBT/MIS section of the FNS
WIC website, specifically in section 4.7.5 of the WIC EBT Operating Rules.

1) Buy One, Get One Free (BOGO)
In this promotion, the WIC-authorized vendor sells one WIC food item
and provides a second identical food item or a different item at no
additional cost. For example, a vendor offers a free box of cereal with
each box of cereal that is purchased. This is a quantity discount. Using a
buy one, get one free promotion allows WIC participants to get additional
quantities of WIC foods or non-WIC items at no cost. If the free item in a
buy one, get one free promotion is a WIC food item, it should not be
deducted from the participant’s WIC benefits.

2) Buy One, Get One at a Reduced Price
In this promotion, the WIC vendor sells one WIC food item at full price
and sells either a second identical WIC food item or a different food item
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at a reduced price. For example, a vendor offers a half price box of cereal
with each box of cereal that is purchased at regular price. A buy one, get
one at a reduced price promotion is a price discount. In a transaction that
only includes WIC items, this discount type only applies when the second,
reduced price item is a WIC food item and the participant has the item in
his or her benefits balance. In this case, the WIC Program would benefit
from this vendor discount by being charged the lower price for the second
box of cereal.

3) Free Ounces Added to Food Item by Manufacturer (Bonus Size Items)
In this promotion, a food manufacturer adds extra ounces to a product at
no extra cost to the consumer. For example, instead of offering 16 ounces
of cereal in a box, a manufacturer may temporarily offer a bonus size 18
ounce box of cereal at the same price. This promotion is a quantity
discount. When a bonus size food item is purchased by a WIC participant,
the vendor should redeem the WIC food instrument as if the original size
(16 ounce) item were purchased. In order to take advantage of this type of
discount, State agencies will need to employ a system of communication
with food manufacturers regarding universal product codes (UPCs) for
bonus size WIC-approved items.

4) Transaction Discounts
In this type of promotion, the WIC vendor applies a fixed amount discount
or a discount percentage to the total dollar amount of the purchase. For
example, the offer may be for $10 off or 10% off when $50 or more in
groceries are purchased. A transaction discount is a price discount on the
total purchase. In a transaction that only includes WIC items, the Program
would benefit from the vendor discount being applied to the transaction.

5) Store Loyalty/Rewards Cards
WIC-authorized vendors may provide a card or token that provides
additional vendor discounts for frequent or regular customers. WIC
participants are not required to use loyalty/rewards cards, nor are WIC-
authorized vendors required to scan a “dummy” card for WIC participants
who do not have their own cards. Store loyalty/rewards cards may
provide a variety of quantity and/or price discounts. These vendor
discounts should be processed by vendors as outlined above, according to

type.

6) Manufacturers’ Cents Off Coupons
Manufacturers’ cents off coupons allow customers to purchase certain
items at a lower price. For example, a coupon may offer a price discount
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of 50 cents off a box of cereal. In a transaction that only includes WIC
items, the value of the coupon would be applied to the WIC transaction,
thus benefiting the Program.

NOTE: Vendor Discounts in a Mixed Basket Transaction
All of the discounts above may be applied to mixed basket purchases, as
long as they are applied in accordance with the rules for processing mixed
basket transactions that can be found in the WIC EBT Operating Rules.
See attachment for examples of the application of discounts in mixed
basket transactions.

B) Sales Tax on Manufacturers’ Coupons

Pursuant to the Child Nutrition Act at 42 U.S.C.1786(c)(4), State agencies are
prohibited from collecting sales taxes on WIC foods. However, some States collect
sales tax on manufacturers’ coupons. In some cases, this tax only applies to
manufacturers’ coupons that are used on taxable items and does not, therefore, apply
to coupons used for WIC-authorized foods in a WIC transaction. Other States have
exempted WIC purchases from the collection of sales tax on manufacturers’ coupons
through legislation or policy clarification. It is important to remember that
manufacturers’ coupons are not a WIC benefit; therefore, States are not prohibited
from collecting sales tax on them. If a WIC participant uses a coupon when
purchasing a WIC food item, sales tax may be collected on the value of the coupon
tendered, but must not be collected on the actual WIC food item or paid for by the
WIC participant or the WIC Program via the WIC food instrument.

If sales tax must be collected on a manufacturer’s coupon in a WIC transaction, the
following procedure must be used in order to prevent the Program or participant from
being taxed:

1) Subtract the sales tax on the coupon from the face value of the coupon
2) Subtract the remainder of the coupon value from the retail price of the
WIC-authorized food

Using this process, the sales tax is effectively paid by the coupon itself. For example,
if sales tax on manufacturers’ coupons is 5% and a participant presents a coupon for
$1.00 off a WIC-authorized food that costs $3.00, the transaction would be processed
as follows:

1) Sales tax subtracted from face value of coupon: $1.00 - $0.05 = $0.95
2) Remainder of coupon value subtracted from retail price of food item:
$3.00 - $0.95 = $2.05

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
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In this example, the WIC Program would be charged $2.05 for the food item.

C) Cash Back

Cash back is not permitted as a result of vendor discounts in any WIC transaction. In
a transaction that only includes WIC items, all vendor discounts, including
manufacturers’ coupons, must be applied to the WIC transaction, thus benefiting the
Program. In a mixed-basket transaction, vendor discounts must follow the procedures
described in the WIC EBT Operating Rules; depending on the specifics of the
transaction, the participant, the Program or both would benefit from the vendor
discounts, but cash back may not be given to the participant.

V. In-Store Promotions and Above-50-Percent (A50) Vendors

State agencies that choose to authorize above-50-percent vendors must prohibit A50s from
offering incentive items or restrict the provision of incentive items to certain types and
quantities of items.

Section 246.12(g)(3)(iv) of the Federal WIC regulations prohibits a State agency from
authorizing or making payments to an A50 vendor that provides prohibited incentive items.
Sections 246.12(g)(3)(iv)(A) and (B) list allowable and prohibited incentive items for A50
vendors. Additionally, WIC Policy Memorandum 2005-1, Implementation of Certain WIC
Vendor Provisions of P.L. 108-265, which is available in the Policy section of the FNS WIC
website, provides an in-depth discussion of the regulatory requirements regarding incentive
items and AS50 vendors.

To summarize these regulatory requirements, WIC State agencies may approve incentive
items—including food, merchandise or services—that the vendor obtained at no cost or that
cost the vendor less than $2. The vendor may also provide food sales or specials (vendor
discounts) that involve no cost or less than $2 in cost to the vendor. This includes bonus size
food items that were obtained from the manufacturer at no cost to the vendor, as well as any
of the other types of vendor discounts explained in Section IV of this memorandum, as long
as the cost to the vendor of providing these vendor discounts is less than $2. State agencies
may not approve incentive items, including food, merchandise or services that are worth
more than $2, or food sales or specials (vendor discounts) that cost the vendor more than $2.
AS50 vendors may not provide multiple incentive items or vendor discounts to customers per
visit unless the cumulative value of these items is less than $2. Additionally, ASO vendors
may not provide services that result in a conflict of interest (such as assistance applying for
WIC benefits), lottery tickets, cash, or any item that incurs a liability for the WIC Program or
violates any Federal, State or local law or regulation.

If a State agency allows A50 vendors to provide incentive items to customers, it must provide
written approval or disapproval of requests for permission to provide allowable incentive
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items to customers. The State agency must maintain documentation of the approval process,
including invoices or similar documents collected from vendors that show that each approved
incentive item was either obtained at no cost or at a cost of less than $2. In order to reduce
the administrative burden of this process, the State agency may provide A50 vendors with a
list of pre-approved incentive items at the time of authorization.

WIC State agencies may not authorize, continue the authorization of, or make payments to,
an AS50 vendor that provides or indicates an intention to provide prohibited incentive items to
customers. Evidence of such intent includes advertising the availability of prohibited
incentive items. If a vendor shows a pattern of providing prohibited incentive items, the
State agency should impose the mandatory vendor sanction for this violation: a one-year
disqualification in accordance with 7 CFR 246.12(1)(1)(iv).

VI. Conclusion

WIC State agencies must ensure compliance with WIC Program requirements for authorized
vendors relating to in-store promotions, including incentive items, vendor discounts, and
coupons. These requirements should be clearly outlined in each State agency’s vendor
agreement, vendor handbook, policy and procedure manual, and vendor training materials.

If you have any questions about the information contained in this memorandum, please
contact your FNS Regional Office.

Ak 5. Mfﬂw

DEBRA R. WHITFORD
Director
Supplemental Food Programs Division

Attachment
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ATTACHMENT: Discounts and Coupons in Mixed Basket Transactions
WIC Policy Memorandum #2014-3
Vendor Management: Incentive Items, Vendor Discounts and Coupons

In a mixed basket transaction, WIC and non-WIC items are scanned together in one
transaction and paid for by the participant using multiple tender types. For example, a mixed
basket transaction might include WIC eligible food items, SNAP-eligible food items, and
items that are not WIC or SNAP eligible, such as diapers. In a scenario like this, the
vendor’s computer system would process the transaction, identifying and grouping each of
the items by their payment type. If a vendor discount is applicable, the vendor’s computer
system would then use the rules set forth in the W/C EBT Operating Rules to apply the
discount to the appropriate item or items.

For example, a WIC participant brings a box of WIC-eligible infant cereal, a package of
SNAP-eligible ground turkey, and a box of diapers to the register to purchase.

The participant’s totals for this example (with no applicable discounts) are as follows:
WIC-eligible infant cereal: $3 = Total charged to WIC
SNAP-eligible ground turkey: $5 = Total charged to SNAP
Box of diapers: $14 = Total charged to participant (cash)

Below are examples of how certain discount types would be processed in the example above.

Buy One, Get One at a Reduced Price

If the vendor has a buy one, get one at a reduced price special on the WIC-eligible infant
cereal (second box is $1) and the participant brings a second box of the cereal to the register
to purchase, the transaction will be processed as follows:

If the participant has two boxes of cereal on her WIC EBT card,
WIC-eligible infant cereal: $3 = Charged to WIC
WIC-eligible infant cereal: $1 = Charged to WIC
SNAP-eligible ground turkey: $5 = Total charged to SNAP
Box of diapers: $14 = Total charged to participant (cash)

If the participant has only one box of cereal on her WIC EBT card,
WIC-eligible infant cereal: $3 = Total charged to WIC
WIC-eligible infant cereal: $1 = Charged to SNAP
SNAP-eligible ground turkey: $5 = Charged to SNAP
Box of diapers: $14 = Total charged to participant (cash)

In the first scenario above, the WIC Program saves $2 on the participant’s second box of
cereal. In the second scenario, WIC pays the regular price for the first box of cereal and the
participant saves $2 on the second box of cereal by using only $1 of her SNAP benefits. If
the participant is out of SNAP benefits, the second box of cereal moves to her cash purchase
and she pays $1. It should be noted that, if the participant prefers that the second/reduced
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price item not be deducted from her WIC benefits, the vendor must allow for the item to be
moved into her SNAP or cash purchase.

Transaction Discounts

Unlike most of the other discount types, transaction discounts are not linked to a particular
item or items, but instead apply to the entire purchase price. The recommended procedure
for processing a transaction discount is outlined below.

If the vendor offers a transaction discount to buy $10 worth of groceries, get 10% off, for
example, the transaction would be processed as follows:
WIC-eligible infant cereal: $3 - $.30 (10% discount) = $2.70 = Total charged to WIC
WIC CVB-eligible apples: $3 - $.30 (10% discount) = $2.70 = Total charged to WIC

CVB

SNAP-eligible ground turkey: $5 - $.50 (10% discount) = $4.50 = Total charged to
SNAP

Box of diapers: $14 —$1.40 (10% discount) = $12.60 = Total charged to participant
(cash)

In this scenario, the 10% discount is applied proportionally across the transaction. In this
$25 purchase, a discount of $2.50 was applied such that the WIC Program saved $.30 cents
on the infant cereal, the participant retained the $.30 discount in her CVB for future fruit and
vegetable purchases, the participant retained the $.50 discount in her SNAP benefits for
future purchases, and she saved $1.40 on her cash purchase of diapers.

Manufacturers’ Cents Off Coupons

If the participant presents a coupon for two dollars off a diaper purchase, the coupon is
applied to the diapers and the participant, rather than the WIC Program or SNAP, would
benefit by saving $2 on her cash purchase. If that same participant presented a one dollar off
coupon for her WIC-eligible infant cereal, that coupon would be applied to the infant cereal
being paid for with WIC EBT, and the WIC Program would benefit by being charged $1 less
for the infant cereal.

After presenting coupons for diapers and infant cereal, the participant’s totals are as follows:
WIC-eligible infant cereal: $3 - $1 (coupon) = $2 = Total charged to WIC
SNAP-eligible ground turkey: $5 = Total charged to SNAP
Box of diapers: $14 - $2 (coupon) = $12 = Total charged to participant (cash)
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FNS INSTRUCTION 806-4

REV. 1
EXHIBIT A
INTERAGENCY AGREEMENT
U.S. DEPARTMENT OF AGRICULTURE U.S. DEPARTMENT OF DEFENSE
FOOD AND NUTRITION SERVICE OFFICE OF THE DEPUTY ASSISTANT
SPECIAL NUTRITION PROGRAMS SECRETARY (MP&FM), PERSONNEL
ADMINISTRATION AND SERVICES

DIRECTORATE

MEMORANDUM OF UNDERSTANDING

Military Commissaries as WIC Program Vendors

It is the joint policy of the Department of Agriculture and the Department of
Defense to foster cooperation between State agencies administering the Special
Supplemental Food Program for Women, Infants and Children (WIC) and military
commissaries which may act as authorized WIC food vendors. The WIC Program
serves to improve the health and nutritional status of pregnant, breastfeeding and
postpartum women, infants and children under 5 years old, through provision of
supplemental foods and nutrition education. Commissaries serve the purchase needs
of active and retired military personnel and their dependents. Insofar as military
personnel or their dependents may participate in the WIC Program, it is appropriate
for commissaries to serve as WIC Program food vendors.

The purpose of this memorandum of understanding is to outline the basic
responsibilities of WIC State agencies or their designated local agencies (hereafter
referred to as State agencies) and military commissaries which have been authorized
to be WIC food vendors.

1. In order to be an authorized WIC food vendor, the commissary shall fulfill State
criteria for authorization and shall sign an agreement or contract with the State or
local agency.

2.  The State WIC-agency shall agree that commissaries shall be reimbursed for the
provision of authorized supplemental foods to participants, based on the standard
commissary price system of procurement costs plus a percentage surcharge. The
State agency shall further agree that commissaries are only obliged to serve active or
retired military personnel and their dependents.

3. The State agency shall provide the commissary a List of approved WIC
supplemental foods. The State agency may not direct the commissary to carry a
specific brand of merchandise, if that product does not fall within the items
authorized for sale in commissaries or if the commissary carries an equivalent
product from the approved list of WIC foods.
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4. The commissary shall comply with applicable Federal regulations and State
agency guidelines for WIC food vendors, such as: provision of supplemental foods
to participants, completion and submission of food instruments (also called WIC
checks, vouchers, coupons or drafts), acceptance of WIC vendor training within
funding/personnel constraints, and other State agency guidelines agreed to by the
appropriate commissary headquarters except those excluded in item (5) below. The
commissary shall not discriminate on the basis of race, color, national origin, sex,
age or handicap.

5. In view of Federal immunity from State claims or review, the State agency may
not conduct on-site monitoring reviews of commissaries (except upon invitation by
the constituted military authority) or require claims to be paid. However, a State
agency may review redeemed food instruments prior to payment. If the food
instruments are found to contain errors or omissions, payment may be denied unless
or until further justification or correction is provided by the submitting commissary.

If the State agency identifies a possible problem, it shall write the commanding
officer of the installation requesting repayment, investigation, or other appropriate
action. The commanding officer of the installation or his designee shall take
necessary action and promptly reply to the State agency, including repayment if
appropriate.

6. If the State agency wishes to further pursue problem resolution, it shah refer
the case to the Food and Nutrition Service (FNS), U.S. Department of Agriculture.
FNS, in conjunction with the Department of Defense, may conduct on-site
monitoring reviews and submit claims to commissaries for the WIC Program.

7. State agencies are authorized to use the general guidelines above in writing
agreements with commissaries, based on Section 246.12(f) of WIC Regulations.
Authority: Section 17 of the Child Nutrition Act of 1966, as amended (42 U.S.C.
1786); WIC Program Regulations (7 CFR Part 246).

L Lo

LTG R. DEAN TICE, USA, Deputy Assistant

Deputy Administrator Secretary of Defense for Military
Special Nutrition Programs Personne! and Force Managemen:
Food and Nutrition Service U.S. Department of Defense

U.S. Department of Agriculture

FE3 U7 943 5 "/ua(, Urs

Date Date
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United States
Department of
Agriculture

Food and
Nutrition
Service

3101 Park
Center Drive
Alexandria, VA
22302-1500

USDA
YOLA

March 19, 2014

SUBJECT: WIC Policy Memo #2014 — 5
Reporting Permanently Disqualified WIC-Only Authorized Store Owners to
the System for Award Management (SAM)

TO: Regional Directors
Special Nutrition Programs
All Regions

WIC State Agency Directors
All Regions

The purpose of this memorandum is to inform WIC State agencies of a new requirement to
notify the Food and Nutrition Service (FNS) when they permanently disqualify a WIC-only
authorized store owner. Executive Order 12549, Debarment and Suspension, and
Departmental Regulations at 2 CFR 417, Nonprocurement Debarment and Suspension,
require FNS to conduct business only with responsible persons and entities and to alert other
Federal agencies of program violators through a government-wide system, the System for
Award Management (SAM). The General Services Administration Excluded Parties List
System migrated to SAM, effective July 2012. FNS and other Federal agencies protect
themselves from doing business with those individuals who would commit fraud and other
unethical business practices by checking the SAM as they award future loans, contracts,
grants and other program benefits.

The Supplemental Nutrition Assistance Program (SNAP) and WIC Program have reciprocal
disqualification requirements for retail store owners authorized by both SNAP and WIC.
SNAP is already using SAM to notify appropriate FNS staff and other government agencies
when these store owners are permanently disqualified from the Programs. However, to
complete FNS’ reporting requirement, the WIC Program must now enter permanently
disqualified WIC-only authorized store owners into SAM.

Please use the attached memorandum template to inform FNS of WIC-only authorized store
owner(s) your State agency has permanently disqualified during the preceding quarter. FNS
WIC Program staff will enter the information into SAM. Notices are due to FNS each
quarter not later than 30 days following the end of each quarter.

Please contact your respective Regional Office if you have any questions concerning this
requirement.

_Ashee, K. M'ZM

DEBRA R. WHITFORD
Director
Supplemental Food Programs Division

Attachment
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Attachment
SAM Memorandum Template
TO: Director
Supplemental Food Programs Division
Food and Nutrition Service, USDA
3101 Park Center Drive, Room 520
Alexandria, VA 22302
FROM: WIC State Agency
DATE:
SUBJECT:  Permanent Disqualification of WIC-Only Retail Store Owner

The following retail store owner(s)/store(s) are permanently disqualified. The required
information follows:

Name and Address: Complete name and address of retail store owner and store.
Reason for DQ: Description of the cause for permanent disqualification.
Active Date: The effective date of the disqualification.

Please add the referenced information regarding the retail store owner into the SAM. If you
have any questions regarding this action, please contact agency POC at contact information.

Guidance documents lack the force and effect of law, unless expressly authorized by statute or
incorporated into a contract. USDA may not cite, use, or rely on any guidance that is not available
through their guidance portal, except to establish historical facts.



Appendix E WIC Vendor Management Tip Sheets {Redacted}
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